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Introduction

In July 2023, select legal professionals, activists, and human rights
defenders from across the Asia region convened in Kathmandu,
Nepal, for the Strategic Litigation Labin Asia (SL Lab). The objectives
of the event included establishing communities of practice in
the region and fostering the exchange of legal knowledge and
resources. This compilation of landmark judgments memorialises
the knowledge-sharing and network built as a result of the SL Lab.

This report does not purport to be comprehensive of all landmark
decisions issued by courts in Asia but merely high-lights a sample
to showcase the strength of human rights jurisprudence in Asia.
Its modest aim is to serve as a practical starting point for legal
research and study for those interested in strategic or public
interest litigation.

Thelistof casesisa productof collaboration between the participants
and organisers of the SL Lab. Participants were invited to
contribute cases they considered to be landmark decisions because
of the wider impact of the case on the lives of affected communities
or human rights movements and the novelty of the right or issue
involved. From these contributions, the editors of this report
selected a shortlist of 20 decisions' taking into consideration the
diversity of fundamental rights and geographical representation.
In the interest of space and brevity, every topic is limited to one
illustrative case.

The summaries in this report were prepared by its editors. To the
fullest extent possible, they were prepared with reference to the

1  Number of cases by country: 2 from India, 5 from Nepal, 2 from Sri Lanka, 2
from Malaysia, 2 from the Philippines, 2 from Japan, 2 from South Korea.
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original text or its English translation where the original language
was not English. Where official English translations were not
available, the editors relied on unofficial English translations.

With our profuse thanks, we acknowledge the following people
for lending their invaluable expertise and support: Clarisse Ikeda,
Jihyeon Ha, Firdaus Husni, Kanchana Sandaruwani Balachandra,
Mandira Sharma, Neetu Pokharel, Som Prasad Niroula, Yoshitaka
Toda, Yujung Shin.

We are grateful to the Open Society Justice Initiative for their
assistance in preparing this report.
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CASE SUMMARIES

A. CIVIL AND POLITICAL RIGHTS

I.  Right to life: Extra Judicial Execution Victim Families
Association v. Union of India — India

Supreme Court of India, Extra Jud. Exec. Victim Families Assn. &
Anr. v. Union Of India & Ors., Writ Petition (Crl.) No. 129 of 2012,
14 July 2017%

In this case the Supreme Court ordered an investigation of alleged
cases of extra-judicial executions in Manipur. After four decades
of impunity for security forces in alleged cases of extra-judicial
killings, this case marks a critical milestone as it represents the
first time investigations have been conducted and evidence has
been presented before the judiciary regarding egregious human
rights violations committed in Manipur. This impact is viewed as
significant progress in addressing the issue of extra-judicial killings
and ensuring accountability for such actions in India. In the view
of lawyers and human rights defenders (HRDs) involved in these
cases, the Supreme Court sent a clear message that total impunity
for cases involving extra-judicial killings will not be tolerated as
before which has contributed to cease the widespread practice of
such “fake encounters” in Manipur.

Facts of the case

In response to the unrest and self-determination movement in
Manipur following its merger into the Union of India in 1949, the
Indian Government enacted the Armed Forces (Special Powers)
Act, 1958 (AFSPA), applicable in various parts of northeastern
India, including Manipur. Manipur was declared a "disturbed

2 Available at: https:/ /indiankanoon.org/doc/51378140/.
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area" under AFSPA since 1958, with the entire state declared
“disturbed” by September 1980. This act grants extensive powers
to security forces, shielding them from prosecution except
with prior permission from the Central Government (known as
“prosecution sanction”). Allegations of arbitrary arrests, torture,
and extra-judicial killings by Manipur police (referred to as
“fake encounters”), paramilitary forces called Assam Rifles, and
the Indian Army were raised by activists, lawyers, and affected
families between 1979 and 2012, with very few allegations receiving
proper investigation. During the visit of United Nations Special
Rapporteur Prof. Christoph Heyns to India in March 2012, the
Extrajudicial Execution Family Association of Manipur (EEVFAM)
and Human Rights Alert (HRA), submitted a report detailing 1528
cases of extrajudicial executions in Manipur by Indian security
forces. This report formed the basis of a Public Interest Litigation
(PIL) filed in the Supreme Court demanding the formation of
a special investigation team, disciplinary proceedings in all
cases, compensation for victims’ families, and a declaration that
prosecution sanction is not required in cases of fake encounters.

Issues

The main issue in this case is whether those alleged cases of extra-
judicial killings were committed by the security forces and merit
investigation as the government of India denied allegations of
extra-judicial killings, arguing that those killed during counter-
insurgency operations were not executed extra-judicially but were
killed in self-defense when security personnel were attacked by
insurgents or criminals.

Ruling

Initially, the Supreme Court ordered the establishment of a
three-member fact-finding commission, known as the Hegde
Commission, to thoroughly investigate the first six cases outlined
in the petition submitted by EEVFAM. Chaired by former Supreme
Court Justice Santosh Hegde, this commission submitted its report
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to the Supreme Court in March 2013. The Hegde Commission
found prima facie evidence of extra-judicial executions in all
six cases and determined that none of the victims had criminal
backgrounds or affiliations with banned organizations.

On 13 July 13 2016, the Supreme Court delivered a judgment,
ordering investigations into the allegations of extra-judicial
executions raised in the petition. It emphasized that no blanket
immunity exists for perpetrators of unjustified deaths, particularly
when innocent lives are lost. The court clarified that if an offense
was committed by the police or armed forces due to the use of
excessive or retaliatory force resulting in death, proceedings should
be initiated in a criminal court, provided appropriate procedures
are followed. Subsequently, the petitioners and the appointed
amicus curige were instructed to revisit the cases and provide
specific factual details in a tabular format. Consequently, a fresh
list of 655 cases, accompanied by affidavits from family members
expressing their intent to seek justice, was submitted to the court.

On 14 July 2017, the Supreme Court issued another landmark
judgment, directing the Central Bureau of Investigation (CBI) to
appoint a group of five members to investigate 48 incidents of
alleged fake encounters or the use of excessive or retaliatory force.
The CBI formed a Special Investigation Team (SIT), which has
since registered 39 criminal cases and commenced investigations.

Significance of the ruling

After four decades of advocacy, this case has made investigations of
cases involving extra-judicial executions a reality. As of June 2022,
the SIT has filed charge sheets in 30 of the 39 cases, charging the
accused with conspiracy to commit murder. Prosecution sanction
according to AFSPA has been granted in some cases, denied in
others, and is pending in some. Notably, granting of prosecution
sanction depends on the alleged perpetrators. Prosecution sanction
for Manipur police is granted by the Government of Manipur,
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while for armed forces personnel, it is required from the Central
Government and is still being denied.

Nevertheless, civil society, including the families affected by
extra-judicial executions, continues to challenge the termination of
criminal proceedings due to the lack of prosecution sanction. The
Chief Judicial Magistrate of Imphal West district in Manipur has
referred the matter to the High Court of Manipur for guidance on
how to proceed. Unfortunately, the proceedings have been delayed
by the government on various technical grounds, resulting in
pending status for many years.

Despite existing challenges, including military impunity, this

litigation marks a significant step forward in addressing extra-
judicial executions in Manipur and upholding the rule of law.
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Il.  Prohibition of arbitrary detention: Immigration Act
Review — South Korea

Constitutional Court of Korea, Petition for Constitutional Review
of the Article 63(1) of the Immigration Act, 2020Hun-Kal, 2021Hun-
Kal0 (Consolidated), 23 March 20233

The Constitutional Court of Korea found in this case that the
provision in the Immigration Act allowing administrative
detention of persons given a deportation order without limiting
the detention period to a maximum time violates the constitutional
rights to physical freedom and due process.

Inasignificant change of precedent, this ruling overturns a previous
ruling of the same court in 2018 which upheld the detention regime
without an upper limit. As a result of his decision resulted the law
was amended in 2024.

Facts of the case

The two petitioners were foreign nationals who were detained
by immigration authorities after deportation orders were issued
against them for overstaying a visa and entering the country
on false invitation respectively. They requested a constitutional
review of Article 63(1) of the Immigration Act which allowed the
relevant immigration authorities to detain a person following a
deportation order, if it is impossible to immediately repatriate
that person, in order to secure future deportation. Such detentions
could be ordered initially for up to three months. Thereafter, the
Ministry of Justice could approve extensions every three months
but there was no limit set for the maximum time of detention.
After being detained, detainees could file an objection to the

3 Unofficial English translation available at: https://www.refworld.org/
sites/ default/files/2024-03 /republic_of korea_constitutional court deci-
sion_2020hun-kal_english.pdf, official summary available at: https://en-
glish.ccourt.go.kr/site/eng/main.do.
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Ministry of Justice and file an administrative lawsuit against the
detention order.

Issues

The main question of this case pertains to the constitutionality of
administrative detention for the purpose of deportation without a
upper time limit.

Ruling

The Constitutional Court ruled that the lack of a maximum time
period for detentions for the purpose of deportations violated
the constitutional rights to physical freedom and due process
enshrined in Article 12(1) of the Constitution. It ordered the
legislators to amend the law by 31 May 2025, otherwise the relevant
provision of the Immigration Act would become ineffective, i.e.
deportation detention as such would be no longer allowed. The
court deferred to legislators as to what the maximum period for
detention should be.

Violation of physical freedom

According to the majority of the bench, immigration detention
serves a legitimate purpose of ensuring efficient enforcement of
deportation orders which in turn promotes the safety and order of
the country. However, the lack of a upper time limit allowing for
indefinite detentions fails to satisfy the proportionality test required
for restrictions to physical freedom as it does not constitute the least
restrictive means and does not adequately balance the competing
interests. Setting a maximum length of duration is necessary to
prevent harm caused by unreasonable prolongation or uncertainty
of the detention period. Time limits for immigration detention are
set by the European Union and by several national jurisdictions. In
addition, less restrictive measures other than indefinite detention,
e.g. regular reports of residence, posting bond, can equally secure
deportation.
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Violation of due process

The majority ruled that the right to due process is not limited
to criminal proceedings but equally applies to administrative
detentions such as in the present case. The relevant procedure does
not allow the required control by an impartial and neutral agency.
All decisions are taken by the same administrative authority since
the immigration authorities fall under the supervision of the
Ministry of Justice. Even though a judicial review of detention
orders is possible, it only can happen after the person is already
in detention offering insufficient protection. In addition, the
detainee is not given sufficient opportunity for the detainee to be
heard at the initiation or extension of detention. Even though the
person is heard before a deportation order is issued, these separate
proceedings assess different grounds than those justifying
detention.

Significance of the ruling

As a result of the decision, the Immigration Act was amended
in 2024 to limit the period of detention to 18 months with a
possibility of extending it by another 18 months, and a committee
will be established to independently review detention orders and
extensions.*

Prior to this decision, several legal actions had been filed in
domestic courts against the deportation detention system and civil
society had decried the conditions in these detention facilities.”
This decision overturns a previous ruling of the same court dated
22 February 2018 and by doing so opens the pathway for legislative
change to introduce a maximum detention period which is seen

4  Korea Herald, “Detention of foreigners ordered deportation to be limited
to 3 yrs”, 16 April 2024, available at: https:/ /www koreaherald.com/view.
php?ud=20240416050726.

5  Global Detention Project, “Republic of Korea: Indefinite Detention Without
Due Process Guarantees Ruled Unconstitutional”, 30 March 2023, avialable
at: https:/ /www.globaldetentionproject.org/ republic-of-korea-indefinite-de-

tention-without-due-process-guarantees-ruled-unconstitutional.
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as significant course correction.® It shows that depending on the
constitution of the bench and the timing of the decision, precedents
can change to strengthen protection of human rights.

It is noteworthy that three dissenting justices (on the bench of nine)
were of the view that immigration detention without a upper limit
is constitutional. They argue that the restriction to physical freedom
is justified because it is the only measure capable of achieving
the purpose of securing deportation and national security and
public order interests outweigh the individual’s right to liberty.
Additionally, the minority opinion puts forward that there is no
justification to overturn the precedent because the current system
has improved by decreasing instances of detention.

Comparing the undertone of the two voting blocks, it speaks to
the varying perception of immigration and deportation, with
the dissenting justice being wary of illegal immigration and
its consequences on overall society and the majority opinion
emphasising the fundamental rights of this group and allaying
possible preconceptions against illegal immigrants. The decision
demonstrates how normative values of justices are essential in
shaping precedents beyond the letter of the law.

The decision is also noteworthy for its reference of foreign
legislation and standards, including the European Union and other
countries. However, international standards set by the United
Nations human rights system are only mentioned in passing in
one of the concurring opinions, despite a third-party submission
by the United Nations High Commissioner for Refugees to the
court’ and the United Nations Committee on Elimination of

6 Ibid.

7 Office of the United Nations High Commissioner for Refugees, “Submission
by the Office of the United Nations High Commissioner for Refugees in the
case of 2020HunGal and 2020 HunBa119 before the Constitutional Court
of the Republic of Korea”, November 2020, available at: https:/ /www.
refworld.org/jurisprudence/amicus/unhcr/2020/en/123431.
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Racial Discrimination urging an amendment to the provisions on
deportation detention in 2019.

8  Committee on the Elimination of Racial Discrimination, “Concluding
observations on the combined seventeenth and nineteenth periodic re-
ports of the Republic of Korea, CERD/C/KOR/CO/17-19, 10 January
2019, available at: https:/ /docstore.ohchr.org/SelfServices/FilesHandler.
ashx?enc=60QkG1d %2FPPRiCAghKb7yvhsoXKY %2B9moz5LuH %2FRm-
3wyFHxSOFXvuwneUGQi7xObl1WhvRy8sG0zUalLhP9c¢WS % 2F8VsL6N-
hlgf4AYLrawGmPgWa6lYdvcdpmHDBCd5u9LmmoZVIEr9KUDOQOorE]I40-
6K0ZeC3Ng%3D%3D, para. 17.
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lll. Freedom of assembly: Nik Nazmi Bin Nik Ahmad v.
Public Prosecutor — Malaysia

Court of Appeal of Putrajaya, Nik Nazmi Bin Nik Ahmad v. Public
Prosecutor, Criminal Appeal No B-09-303-11 of 2013, 25 April 2014°

This case concerns disputed provisions in Malaysia’s Peaceful
Assembly Act of 2012 (PAA), which requires assembly organisers
to notify the police 10 days before such event and criminalizes their
failure to do so. The appellant was charged for notifying the police
only on the same day of a public assembly he organised relating to
the results of a general election.

The Court of Appeal found the criminalisation component of
the PAA unconstitutional for infringing on the right to peaceful
assembly. As a result, the charges against him were set aside.

Facts of the case

During the 5 May 2013 general elections, the appellant successfully
won the State Legislative Assembly seat of Seri Setia in Selangor
state. After the results were announced, and amidst allegations of
election fraud, the appellant immediately organised an assembly
at an indoor stadium to address such allegations, which was held
on 8 May 2013. The appellant notified the police of such fact on the
same day as the assembly. No reports were made to the effect that
the assembly was not peaceful nor unlawful.

Notably, under Section 9(1) of the PAA, an organiser must notify
the police of the holding of a public assembly within 10 days before
the date of such assembly. Section 9(5) of the same law criminalizes
the failure of an organiser to comply with the notice requirement.
By this standard, the appellant clearly failed to comply with the

9  Avalilable at: https:/ /www.defendingforb.org/media/kyxfd1hp/nik-nazmi-
bin-nik-ahmad-v-public-prosecutor.pdf.
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PAA. As a result, the appellant was charged in the Sessions Court
for violation of the foregoing sections of the PAA.

The appellant thereafter applied by notice of application in the
High Court for an order to declare the disputed sections null and
void for being constitutionally infirm, and that the charges against
him be set aside. His application was dismissed, thus giving rise to
the present appeal.

Issues

The main issue considered by the Court of Appeal is whether
Section 9(1) PAA (notice requirement) and Section 9(5) PAA
(criminalisation of failure to comply) impose reasonable restrictions
on the right to peaceful assembly, that is, whether such provisions
have a rational nexus to the statutory objectives and whether they
could be said to be proportionate to such objectives.

Ruling

The separate opinions converged in favour of the appellant and set
aside the charges against him. The common rationale is outlined
as follows:

1. Section 9(1) PAA: 10-day notice requirement

The right to assemble peaceably and without arms is guaranteed
under Article 10(1)(b) of the Constitution and is subject only to
clause (2)(b) of the same article, which authorises Parliament to
impose restrictions by law as it deems necessary or expedient in
the interest of security or public order, among others.

It is not the domain of the Court to stipulate whether the 10 days’
notice is an appropriate period since the length of notice is a
matter ultimately of legislative policy and was a product of the
parliamentary process. Moreover, on its own, Section 9(1) PAA,
without the offence and penalty in Section 9(5) PAA, does not
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have the effect of prohibiting urgent and spontaneous assemblies
outright. Accordingly, Section 9(1) PAA ought to be severed from
Section 9(5) and is in itself therefore constitutional.

2. Section 9(5) PAA: Criminalisation of non-compliance

The Court noted that Section 9(5) PAA pertains to the organiser
alone, and that there is nothing in the law that deems a public
assembly ipso facto unlawful by the mere fact that the requisite prior
notice was not furnished. Hence, it would be legally irrational if
that which is fundamentally lawful can in the same breath result
in an unlawful act on the part of the organiser by mere reason of
an administrative failure. Stated differently, since the statutory
objective of Section 9(5) PAA is the safeguarding of security or
public order, there is no rational or proportionate connection to
criminalising an organiser if it turns out that the assembly was
peaceful, as is apparent in this case.

Further, it could not be gleaned from the Constitution that the
authority of Parliament to impose restrictions on fundamental
rights implicitly included the power to criminalise the breach of
such restrictions.

Thus, Section 9(5) PAA is unconstitutional for being ultra vires the
Constitution and therefore null and void. In effect, a 10-day prior
notice may still be required, but any non-compliance on the part of
the organiser will not attract a criminal penalty per se.

Significance of the ruling

This case is representative of the gradual relaxing of government
restrictions on the citizens’ right to peaceably assemble. In fact,
before the enactment of the PAA, a rally or march of more than
three people without a police permit was deemed unlawful and
illegal. Subsequent progress, however, has been slow. Following
the appellant’s winning of the case, he was charged two more
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times under the same law, while one of his party members was
later convicted under the same charge.”” The 10-day notice period
has since been reduced to 5 days following a 2019 amendment of
the PAAM

10 Malay Mail, “Nik Nazmi again to stand trial for breach of Peaceful Assembly

11

Act”, 3 November 2015, available at https://www.malaymail.com/news/
malaysia/2015/11/03/nik-nazmi-again-to-stand-trial-for-breach-of-
ful-assembly-act/998593.

Malay Mail, “Requirement of notice to the police before an assembly is
reasonable, constitutional - Hafiz Hassan”, 28 February 2024, available at
https:/ /www.malaymail.com/news/what-you-think /2024 /02 /28 /require-
ment-of-notice-to-the-police-before-an-assembly-is-reasonable-constitution-

al-hafiz-hassan/120398.
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IV. Freedom of expression: Muhammad Hilman Idham
v. Kerajaan — Malaysia

Court of Appeal of Putrajaya, Muhammad Hilman Idham & Ors. v.
Kerajaan Malaysia & Ors., Civil Appeal No W-01(IM)-636-2010, 31
October 2011"

This case arose from a constitutional challenge against a statute
that prohibited university students from expressing support or
opposition to a political party. The appellants comprised groups of
university students who were subjected to disciplinary proceedings
for merely observing a parliamentary by-election during the
campaign period for the 2010 parliamentary by-election.

The Court of Appeal reversed the decision of the High Court and
ultimately struck down the contested clause for infringing on
the appellants” freedom of speech and expression. The majority
found that the restriction imposed by the statute failed the
reasonableness test and the restriction was neither necessary for
the protection of public interest nor morality as contemplated in
the Constitution.

Facts of the case

During the campaign period for the April 2010 parliamentary by-
election, the appellants, all political science undergraduate students
of the Universiti Kebangsaan Malaysia, one of the respondents in
the case, were present in the parliamentary constituency of Hulu
Selangor to observe a parliamentary by-election. Shortly after,
they each received a notice from the University and charging them
for their purported breaches of the Universities and University
Colleges Act 1971 (UUCA). The UUCA, under Section 15(5)
(a), prohibits university students from “express[ing] or do[ing]
anything which may reasonably be construed as expressing

12 Available at: https:/ /www.malikimtiaz.com.my/doc/hilman.pdf.
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support for or sympathy with or opposition to...any political
party.”

The appellants thus sought a declaration before the High Court
that Section 15(5)(a) of the UUCA violates the Federal Constitution,
specifically Article10(1)(a), which guarantees every citizen the right
to freedom of speech and expression. The appellants submitted
that a restriction on the freedom of speech must also be for one
of the purposes specified in the Constitution (e.g., necessary or
expedient in the interest of public order or morality) and that such
restriction should, in any case, be reasonable.

Issues

The crux of the issue is whether the UUCA prohibition is
reasonable, and whether such restriction on the freedom of speech
is permissible for being enacted in the interest of public order or
morality.

Ruling

The majority of the judges ruled in favour of the appellants. Any
restriction imposed on freedom of speech by Parliament must
pass a two-pronged test: first, the restriction must be reasonable,
and second, the restriction must fall within the specific exceptions
under Article 10(2)(a) of the Constitution (e.g., that the restriction
is necessary or expedient in the interest of public order or morality,
as invoked by the respondents).

1. Reasonableness

The Court of Appeal, through a majority ruling, held that in line
with recent case law, courts have the power to foremost examine
whether the restriction so imposed is reasonable or otherwise,
and accordingly declare such restriction null and void for being
unconstitutional. Although the Constitution is silent in that it
does not explicitly state the requirement of “reasonableness,”
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such requirement must be read into Article 10(2)(a) to avoid the
absurd situation of a Parliamentary essentially having unbridled
power to restrict expression so long as it is pursuant to any of
the enumerated grounds. The question for determination is
thus whether the restriction that a particular statute imposes
is reasonably necessary and expedient for one or more of the
purposes specified in Article 10.

The majority specifically found that the following circumstances
demonstrate a lack of reasonableness in the restrictive measure:
(i) a student merely expressing support for or opposition against
a political party had no clear nexus to the maintenance of public
order or public morality given that political parties are legal entities
carrying out legitimate political activities; (ii) expressing political
leanings is far less benign than other acts that majority-aged
students could legally undertake such as entering into contracts
or voting in general elections; (iii) punishing political expression
impedes the development of a critical mind and original thought;
and (iv) prohibiting participation in a vital aspect of democracy
could not by any standard be reasonable.

2. Necessity

The majority refrained from delving deeper into the secondary
question of necessity. Because of its patent unreasonableness,
Section 15(5)(a) of the UCCA did not fall under the grounds
permitted under Article 10(2)(a) the Constitution.

Significance of the ruling
As early as 1975, the UUCA has been used by the government as
a tool to inhibit the political expression of students.” This decision

13 Malaysian Mirror, “Court of Appeal Landmark Ruling On UUCS Breaks
Free Another Chain of Repression Of Freedom Of Movement”, 1 Novem-
ber 2011, available at http:/ /lib.perdana.org.my/PLF/Malaysian %20Mir-
ror/2011/03/55417.pdf.
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forms part of a broader movement against the repression of
student participation in political activities in Malaysia. It is also
cited as one of the few cases where a Malaysian court refers to
international human rights standards, specifically Article 19 of the
Universal Declaration of Human Rights regarding the freedom of
expression.

Although the democratic space remains highly regulated, there
appears to be reason for hope. In 2018, after 47 years of pushback,
university and college students could finally participate in on-
campus political activities after Parliament decided to amend the
UUCA.* More importantly, in the concluding speech after the
debate regarding the UUCA amendment, the Minister of Education
stated that such amendment was only the first step towards the
enhanced democratic freedom of students and not the last.”

14 New Straits Times, “UUCA amendment passed, allows students” political
involvement on-campus”, 10 December 2018, available at https://www.nst.
com.my/news/ government-public-policy /2018 /12 /439333 /uuca-amend-
ment-passed-allows-students-political.

15 Ibid.
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V. Freedom of religion and belief: Conscientious
Objection Case — South Korea

Supreme Court of Korea, Supreme Court en banc Decision,
2016D010912, 1 November 2018

This case arose from the appellant’s failure to enlist for active
military service due to religious grounds. The appellant, a member
of the Jehovah's Witness, claims that his refusal is based on his
freedom of conscience and constitutes a “justifiable cause” under
the Military Service Act (MSA). The Supreme Court overturned
his conviction after finding that his refusal appeared to be based
on genuine conscience, among others. The case was remanded to
the lower court to examine whether such conscientious objection
fell under justifiable cause as defined by the Act.

This ruling can have a wider impact on the high number of
conscientious objectors in Korea.

Facts of the case

In 2013, the appellant received a notice of enlistment for active
duty service under the name of the Head of Gyeongnam Regional
Military Manpower Administration requiring him to enlist. Failure
to do so merited punishment by imprisonment with labour. The
appellant, a member of the Jehovah’'s Witness, did not enlist in
active service on the ground of religious belief. He argued that
religious belief constituted a “justifiable cause” as provided under
Article 88(1) MSA, inasmuch as conscientious objection to military
service is based on the freedom of conscience guaranteed by the
Korean Constitution and the International Covenant on Civil and
Political Rights.

16 Available at: https:/ /www.scourt.go.kr/eng/supreme/decisions/NewDeci-
sionsView.work?seq=1229&pagelndex=1&mode=6&searchWord.
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Article 88(1) MSA is a penal provision for those evading military
service without justifiable cause upon receiving a notice of
enlistment. Due to such failure to enlist, the appellant was convicted
by the first instance court. His appeal was likewise dismissed.

Issues

The sole issue decided by the Supreme Court was whether
conscientious objection falls under “justifiable grounds” as
prescribed by Article 88(1) MSA.

Ruling
The Supreme Court ruled in favour of the appellant and exonerated
him from the charges.

1. Justifiable cause

Justifiable cause is a malleable concept that ought to be determined
by the judiciary on a case-to-case basis to prevent unreasonable
outcomes. Factors to be considered include the purpose of the
MSA, the impact of the performance of military service duty
on the overall legal order, as well as the specific and individual
circumstances of a particular defendant.

Based on an examination of the MSA's history, it appears that the
MSA imposes the duty of military service within a reasonable
scope to those capable of rendering it and will not find such duty
as excessively burdensome.

2. Freedom of conscience

The Constitution guarantees that all citizens enjoy the freedom of
conscience, which not only included inner freedom, such as the
freedom to form conscience and the freedom to decide according
to conscience, but also the freedom to outwardly express such
decision. Freedom of conscience may be violated if an ethical
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conviction derived from within and an external demand for legal
order clash to the point that it becomes unavoidable.

In this case, imposing a military service duty on the appellant
amounts to the State imposing on an individual the duty to act
in a way that goes against that individual’s conscience and forces
the individual to perform the duty by criminalizing the failure to
comply. This is the same as forcing an individual to choose between
giving up one’s inner conscience and perform a State-imposed
duty and self-destroy one’s value of existence as a human being
by performing the duty while maintaining one’s inner conscience.
Forcing the individual to choose might excessively restrict the
fundamental right to freedom of conscience.

In specific cases of conscientious objection relating to the MSA, the
Court held that the foremost thing to do is to distinguish whether
such moral or religious belief is devout, firm, and sincere through
evidence and examination of the dogma adhered to. Here, the
evidence established that the appellant was baptized at the age
of 13 and had been living his life based on such belief. Notably,
his father and brother had previously served a prison term for
violating the MSA precisely on the same grounds. Based on these
circumstances, the Court found that the appellant’s refusal to
enlist was based on genuine conscience. The Court thus granted
the appeal and remanded the case to the lower court to determine
whether the appellant’s asserted conscience indeed fell under
justifiable cause as defined under Article 88(1) MSA.

Significance of the ruling

Prior to this ruling, conscientious objectors in South Korea were
subject to criminal penalties. As noted in the ruling, an average of
roughly 600 conscientious objectors refuse to serve in the military
each year, with reported cases of a father and son or male sibling
all serving a prison sentence at the same time.
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The Supreme Court affirmed that freedom of conscience is an
essential condition for maintaining human dignity as a moral,
spiritual, and intellectual being, and that forcing conscientious
objectors to fulfil their military service obligations —which entailed
the use of weapons and military training—and punishing them
for non-compliance, constitutes an excessive restriction on the
freedom of conscience.
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VI. Prohibition of torture: D.K. Basu v. West Bengal -
India

Supreme Court of India, Shri D.K. Basu, Ashok K. Johri v. State Of
West Bengal, State Of U.P., IR 1997 SUPREME COURT 610, 1997,
18 December 1996

Inthis case the Indian Supreme Courtacknowledged the prohibition
of torture and the state’s obligation to avoid torture as one of the
cardinal principles of international law and the Constitution of
India. It established procedural guidelines to prevent torture
from state machinery. This case is significant because it laid down
guidelines to the Indian investigating authorities including the
police to uphold human rights standards and transparency and
accountability while conducting arrests and detention.

Facts of the case

D.K. Basu, Executive Chairman of Legal Aid Services, West Bengal,
a non-political organization addressed a letter to the Supreme
Court of India on 26 August 1986 calling the Court’s attention to
certain news published in the Telegraph Newspaper about deaths
in police custody and other custody by the state. He requested that
the letter be treated as a writ petition within the meaning of Public
Interest Litigation.

Considering the importance of the issues raised in the letter, it was
treated as a writ petition and the defendants were notified. While
the petition was being considered, Ashok Kumar Johri addressed
another letter to the Chief Justice of the Supreme Court calling his
attention to the death in police custody of Mahesh Bihari from
Pilkhana village in the district of Aligarh. The same letter was
also treated as a petition and was included along with D.K. Basu’s
petition.

17 Available at: https:/ /indiankanoon.org/doc/501198/.
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On 14 August 1987 the Court gave the order for issuing notices to
all state governments, including a notice to the Law Commission
requesting appropriate suggestions within a two-month
period. In response to the notification, several states submitted
affidavits, including West Bengal, Orissa, Assam, Himachal
Pradesh, Haryana, Tamil Nadu, Meghalaya, Maharashtra, and
Manipur. Additionally, Dr. A.M. Singhvi, Principal Counsel was
appointed amicus curiae to assist the Court.

The petitioners argued that bodily pain and mental agony suffered
by a person within the four walls of a police station or confinement
should be avoided. Whether it is physical assault or rape in police
custody, the scope of trauma experiences is beyond the scope of
the law. The petitioners further argued that there is a need for a
civilized nation and that some important steps must be taken to
eradicate such treatment of detainees.

Issues
The court determined following issues:

*  Whether there is an increase in the cases of custodial death and
violence within the Indian Detention Center;

* If there is any guidelines to the public authorities to follow
during the time of arrest and during the time spent by detainees
in police custody;

* If the police officers can be held liable for incidents of custodial
violence or custodial death;

*  Whether custodial death and violence amounts to a violation
of Article 21 of the Constitution of India

Rulings of the Court

The Supreme Court reiterating the principleslaid downin the case
of Neelabati Bahera v. State of Orissa (AIR 1993 SC 196) which stated
that even the prisoners and detainees in prisons and detention
centers were entitled to the protection of their fundamental right
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to liberty and life under Article 21 of the Indian Constitution. The
court interpreted that right to liberty and life to include the right
to be free from any form of violence or torture while in police
custody.

Since the basis of writ petition were several newspaper articles
and researches carried out in India, the court acknowledged that
the phenomenon required some checks. Citing the Universal
Declaration of Human Rights 1948, the Justices remarked that
efforts were being made worldwide including in the United
Kingdom to prevent torture in detentions.

The court also deliberated on the bona fides of the complaint and
the use of due diligence as well as the necessity principle while
making an arrest. Following this court laid down guidelines
addressed to arresting officers and public authorities while
making arrests and keeping prisoners in custody, pending legal
measures to prevent custodial violence. This non-exhaustive list
included matters like information of arrest before being arrested
including identification marks of the arrestee with its records being
maintained in writing, preparation of memo of arrest in presence
of one public witness, right to inform one family/friend of the
person’s arrest, maintenance of a custody diary to clarify who is
in charge of the detention when a detainee is taken into custody,
medical examination before and after as well as every 48 hours by
a trained doctor while in custody, right of visitation to the lawyer,
among others.

Significance of the ruling

This case is considered to be a landmark judgement in India that
speaks volumes to the protection of human rights of an individual
detained for penal offense in India. This case was one of the
foundational judgements that sought to prevent the arbitrariness
of police officials and government authorities and strongly limited
the powers of the arresting authority. The judgment further
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highlighted that the non-compliance of these principles would
lead not only to departmental action but also contempt of court
inciting prosecution under the very count if found to have been
non-compliant. It is believed that the arbitrary custodial violence
that was a common phenomenon in the prisons and custodies of
India was reduced by a great margin after this judgement was
formulated.
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VII. Prohibition of discrimination based on gender:
Maternity Harassment Case — Japan

Supreme Court of Japan, 2012 (Ju) 2231, Minshu Vol. 68, No. 8,
23 October 20148

A female physical therapist claimed a violation of Japan’'s gender
equality law by her employer for its failure to reinstate her to her
managerial position after returning from maternity and childcare
leave. The Supreme Court overturned a previous ruling by the
lower court that favoured the employer and remanded the case
for retrial.

Facts of the case

The appellant is a female physical therapist who was first employed
by the respondent in 1994. The respondent is a medical cooperative
engaged in providing healthcare services, which includes operating
multiple medical institutions such as Hospital. The appellant was
assigned to the rehabilitation department of Hospital A, which
was initially divided into two teams: (i) the “home-visit team”, and
(ii) the “in-hospital team.” In 2004, the appellant was appointed as
the deputy chief in charge of coordinating in-hospital services. She
was subsequently reassigned to the home-visit team as the deputy
chief in 2006.

In February 2008, the appellant became pregnant and due to this,
she filed a request to be transferred to performing “light activities”
pursuant to Japan’s labour standards law, essentially seeking to be
reassigned to the in-hospital team, which was thought to require
less physical burden compared to the home-visit team. On 1 March
2008, the respondent transferred the appellant to the in-hospital
team, although a staff member more senior than the appellant was
then engaged as coordinating in-hospital services. In mid-March,

18 Available at: https:/ /www.courts.go.jp/app/hanrei _en/detail?id=1297.
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the respondent informed the appellant of a procedural error
resulting in its failure to issue a notice of dismissal to the appellant
as deputy chief by reason of the said transfer. The appellant
reluctantly gave her consent, and she was thereafter issued a
notice to transfer her to the in-hospital team and simultaneously
dismiss her as the deputy chief of the home-visit team effective 1
March 2008.

The appellant took her maternity leave from 1 September to 7
December 2008 and immediately thereafter took childcare leave
from 8 December 2008 to 11 October 2009.

On 12 October 2009, upon the appellant’s return to work, the
respondent transferred her to the home-visit team as non-
managerial staff since at that time the team already had a
deputy chief who was six years the appellant’s junior. Notably,
this deputy chief was appointed soon after the appellant was
issued the notice of dismissal in March 2008. Because she was
not reappointed as deputy chief, the appellant filed an action
against the respondent, allegedly for her demotion in terms of
rank, duties, and remuneration. According to the appellant, this
treatment constituted prohibited treatment under Japan’s gender
equality law, also known as the Equal Employment Opportunity
Act (EEOA).

Ruling of the lower court

The court of prior instance dismissed all of the appellant’s claims
based on the fact that the appellant’s consent was obtained prior
to her dismissal as deputy chief and that such measure was within
the bounds of the respondent’s discretion due to the necessity of
its staffing.
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Issue

The main issue raised by the appeal is whether the dismissal of the
appellant as deputy chief combined with her non-reinstatement
upon her return from maternity and childcare leave constitutes
disadvantageous treatment prohibited under the EEOA.

Ruling

The Supreme Court ruled in favor of the appellant and remanded
the case for retrial for further determination of whether special
circumstances existed as would justify the measure taken by the
respondent.

One of the fundamental purposes of the EEOA is the promotion of
measures to ensure the health of women workers during pregnancy
and after childbirth, which includes enabling women workers to
engage in full working lives with due respect for motherhood.
Hence, in the absence of special circumstances defined under the
EEOA, the Actand itsimplementing ordinance prohibits dismissing
or giving disadvantageous treatment to women workers by reason
of their pregnancy. Such protection notably includes a request for
transfer to other light activities pursuant to the labour standards
law, as was done by the appellant leading up to the present case.

The Court concluded that the appellant’s dismissal had a
disadvantageous effect in terms of treatment, in that it resulted in
changing her job title from deputy chief, which is a managerial post
that she had assumed after ten years of service, to a non-managerial
staff member, and it also had a disadvantageous effect on the
appellant in terms of removal of allowances allotted to managerial
posts. The Court also held that the dismissal by the respondent
was not a mere temporary measure effected during the period of
the transfer to light activities by reason of her pregnancy, but as a
measure effected without expecting the appellant’s reinstatement
in the post of deputy chief even after her return to work.
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On the other hand, the Court found it unclear or lacking from the
evidence whether the measures taken by the respondent could
be justified by special circumstances (e.g., operational necessity)
as contemplated by the EEOA. Thus, the Court quashed the
ruling of the court of prior instance and remanded the for further
examination on these points.

Significance of the ruling

This case, which is the first of its kind to reach the Supreme
Court, represents a significant step forward in the promotion of
gender equality not only in the workplace, but in the economy as
a whole. There have been reports of widespread negative attitudes
toward female workers availing of legally-guaranteed maternity
leaves, which at its worst form includes harassment at work that
is commonly termed “matahara,” a shortform for “maternity
harassment.”" In a national context which has ever since been
dominated by males, the ruling was welcomed by the government
led by the late Prime Minister Shinzo Abe, who considered it as a
way of counteracting an ageing population that has increasingly
taken its toll on the state’s finances.”

19 Reuters, “Japan’s top court orders retrial in ‘maternity harassment’ case”, 23
October 2014, available at https://www.reuters.com/article/ uk-japan-wom-
en-courts-idUKKCNOIC10F20141023/.

20 BBC, “Japan Supreme Court backs demoted pregnant woman”, 23 October
2014, available at https:/ /www.bbc.co.uk/news/business-29740055.
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VIII. Prohibition of discrimination based on sexual
orientation: Adip Pokharel v. Department of
Immigration — Nepal

Supreme Court of Nepal, Adip Pokharel et. al. v. Department of
Immigration, Ministry of Home Affairs, Dillibazar et. al., Writ no. 079-
WO-0198, 19 December 2022*

This case relates to the discrimination faced by a gay couple in
registering their marriage and enjoying other rights as couple. In
this case the Supreme Court of Nepal recognized the equal rights
of sexual and gender minorities to marry, be acknowledged and
gain equal status as the mainstream gender. This is important
because it aims to ensure that the sexual and gender minorities
have an equal status in laws as the majority genders.

Facts of the case

Adip Pokhrel, a Nepali citizen, and Tobias Volz, a German citizen,
both identifying as male, entered into marriage on 19 October 2018
in Germany in accordance with German marriage laws and duly
registered their marriage. Subsequently, Tobias Volz applied for a
non-tourist visa with the Department of Immigration (Dol) in Nepal
on 19 July 2022, under the provision available to spouses of Nepali
citizens for their residency in Nepal. However, the application process
faced obstacles, prompting them to seek marriage registration at the
ward office in Adip Pokhrel’s place of residence. Their marriage
registration was denied by the ward office.

Subsequently they reapplied for the non-tourist visa, this time
accompanied by a copy of a Supreme Court decision in the case
of Suman Pant (Suman Panta et. al. v. Department of Immigration,
decided on 23 October 2017), where the Court had directed the
Dol to grant non-tourist visas to the male partner of Suman Panta.

21 Unofficial English translation available at: https:/ /purakasia.org/wp-con-

tent/uploads/2025/02/Emblematic-Litigation-Cases.pdf.
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Despite this additional documentation, their application was once
again rejected, with no written explanation provided on either
occasion.

Inresponse, the petitioners filed a writ petition seekinga mandamus
order from the Supreme Court, urging the Court to direct the
Dol to grant Tobias Volz a non-tourist visa based on the spousal
privileges outlined in Rule 8 of the Immigration Regulations 1994.
They also claim to order any other necessary directives to the
Government to address discrimination faced by sexual and gender
minorities in Nepal and to effectively implement the judgements
of the Supreme Court in this regard. Issues

In this case, the court identified four key issues for determination:

(1) The existence of legal provisions pertaining to the rights
and regulations regarding marriage for gender and sexual
minorities.

(2) The development of jurisprudence by the Supreme Court of
Nepal concerning the rights of sexual and gender minorities,
and its applicability to the present case.

(3) The legal framework governing the issuance of non-tourist
visas for homosexual partners of Nepali citizens.

(4) Federal legal provisions concerning the rights of gender and
sexual minorities.

Ruling

In this decision, the Supreme Court begins by tracing its legal
reasoning back to the landmark case of Sunil Babu Pant (Sunil
Babu Pant et. al. v. GoN et. al. NKP 2065, Issue 4, Decision no. 7958).
From there, it delves into an analysis of the drafting history of
the fundamental rights of the Constitution of Nepal to uncover
the original intent of the constitution drafters in affording all
citizens —including gender and sexual minorities—the right to
form a family and access rights related to marriage and property
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ownership, grounded in fundamental freedoms (Art. 17) and the
right to equality (Art. 18).

The Court highlights the intentional use of gender-neutral
language throughout the constitution to ensure inclusivity of
sexual and gender minorities. Particularly, it underscores Art.
38(6), a provision explicitly crafted for the protection of vulnerable
LGBTIQ+ groups, which employs the term "spouse" instead of
traditional gendered terms like husband or wife, thereby affirming
the right to marriage and property for gender and sexual minorities.

Building upon prior rulings such as Sunil Babu Pant, Prem Kumari
Nepali v. National Women Commission, Dillu Buduja v. GoN et. al, and
Yam Bahadur Rana Aanik v. GoN et. al, which elevated the status
of the LGBTIQ+ community to that of gender majority citizens,
the Court advocates for broader terminology, recommending the
use of "Gender and Sexual Minorities" over the narrower and
potentially derogatory term "third gender" in current discourse.

In the Sunil Babu Pant case, the Court had directed the amendment
of several discriminatory laws affecting the LGBTIQ+ community.
In Adip’s case, the Court finds that a state’s failure to fulfil its legal
obligations amounts to a violation. It holds that the government’s
inaction in enacting gender-neutral and inclusive laws to address
the needs of the vulnerable LGBTIQ+ community constitutes a
breach of its obligations under international human rights law.

Consequently, the Court issued a mandamus to the Dol to take
all necessary steps to ensure the issuance of the spousal visa.
Additionally, it issued a directive order to the government,
calling for legislative reforms in alignment with constitutional
and international human rights law mandates and ensuring its
effective implementation.
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Significance of the ruling

The decision holds significant implications for three primary
reasons. Firstly, through an examination of the travaux preparatoire
of the Constitution, the case provides crucial clarity on
constitutional provisions regarding the recognition of the needs
of sexual and gender minorities, affirming their equal protection
and rights under Nepalese constitution and laws. Secondly, the
Court highlights significant milestones achieved by both the
government and judiciary in liberalizing traditional concepts of
gender and sexual identity, citing not only judicial efforts but also
executive-level committee reports and their recommendations.
Thirdly, the Court critiques the traditional notion of the "third
gender" used to denote the LBTIQ+ community, advocating for
its abandonment in favor of a more socially inclusive terminology
of sexual and gender minorities. Additionally, the Court identifies
gender-specific and gender-binary legal provisions and issues a
specific directive order for their reform in alignment with Nepal’s
constitutional and international human rights obligations.
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IX. Right to privacy: GPS Tracking Case — Japan

Supreme Court of Japan, 2016 (A) 442, Keishu Vol. 71, No. 3, 15
March 2017%

A case involving multiple theft charges raised the issue of whether
an investigation into the whereabouts of several vehicles using
secretly attached global positioning system (GPS) terminals
is permissible without a warrant. On procedural grounds, the
Supreme Court dismissed the appeal but upheld the view of the
court of first instance that such manner of using a GPS terminal
without the vehicle user’s consent amounts to a compulsory
disposition that cannot be done without a warrant under
Japan’s Code of Criminal Procedure; further, such invasion of an
individual’s private sphere is unconstitutional.

Facts of the case

This case stems from an investigation into certain theft cases
which were suspected of having been committed by the accused
and his various associates. As part of the case-building process,
GPS tracking was launched whereby the locations and movements
of about 19 cars were tracked by attaching GPS terminals to such
vehicles without the user’s consentand without obtaining a warrant.
The investigation and monitoring lasted for approximately six and
a half months.

Ruling of the court of first instance

After trial, the court of first instance concluded that the GPS
tracking constituted a compulsory measure having the nature of
an inspection under the Code of Criminal Procedure, and that the
GPS tracking was therefore seriously unlawful for being conducted
without a warrant. The court thus rejected the admissibility of

22 Available at: https:/ /www.courts.go.jp/app/hanrei en/detail?id=1518.
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the evidence obtained directly from the GPS tracking, including
evidence closely related to it. Nonetheless, the court found the
accused guilty based on the remaining evidence.

Ruling of the court of appeal

In contrast, on appeal the court of appeal did not reject the
admissibility of the GPS tracking evidence for the following
reasons, inter alia: (i) the level of invasion of privacy was not
necessarily high since the information gathered would be limited
only to the locations of the vehicles; and (ii) the police officers
could not be faulted for not securing a warrant since at the time the
GPS tracking was conducted, there was a lack of judicial rulings
requiring a warrant for GPS tracking.

Issue
The fundamental issue is whether GPS tracking without consent
by the owner require a warrant to be conducted lawfully.

Ruling

The Supreme Court disagreed with the court of appeal’s
interpretation of the Constitution and the Code of Criminal
Procedure and affirmed the judgment of the court of first instance.

GPS tracking, which is conducted to retrieve and monitor live
location information of the target vehicle, makes it possible, by its
nature, to monitor the location and movements of the target vehicle
and its user in detail, not only on public roads but also in places and
spaces where personal privacy should be strongly protected. Since
such a method of investigation inevitably involves the continuous,
comprehensive monitoring of the person’s activities, it may
invade the right to personal privacy, which is protected under the
Constitution’s guarantee against unlawful searches and seizures.

The constitutional right against unlawful searches and seizures is
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not limited to “homes, papers and effects” as expressly provided,
but reasonably extends to an aspect of the private sphere that is
equivalent to these. It should then be understood that GPS tracking
is a measure that is not permitted to be conducted without a
warrant, since by attaching devices that enable personal privacy
invasion to the person’s property it amounts to an invasion of a
person’s private sphere against the person’s will.

The Court also noted the distinct characteristics of GPS tracking
in that unlike regular inspections, GPS tracking involves the
continuous, comprehensive monitoring of the target user’s activities
through tracking the location of the target vehicle. Consequently,
this practice could lead to excessive monitoring of the vehicle
user’s activities that may be irrelevant to the alleged facts or the
crime involved. Further, since GPS tracking is inherently covert
to ensure its success, even if a warrant is obtained, it is impossible
to expect that a warrant be shown to the suspect in advance as
required by the Code of Criminal Procedure.

Significance of the ruling

This case tackled the novel issue of criminal investigations aided by
using GPS coordinates to track locations and movements of target
persons. It exposed the gap typically seen between technology and
the law, as in fact, no provisions in the Japanese Code of Criminal
Procedure yet existed that directly address search warrants in the
context of GPS tracking.” Remarkably, the Supreme Court urged
legislative action to authorize the issuance of warrants specifically
taking into account the unique characteristics of GPS tracking that
would conform to the principles of the Constitution and the Code
of Criminal Procedure.

23 TSUHI, Yuichiro. GPS Investigations under Constitution of Japan - Com-
parison with the U.S Cases, International and Comparative Law Review, 2018,
vol. 18, no. 1, pp. 179-197. DOI: 10.2478 /iclr-2018-0031, available at https://
www.researchgate.net/publication/327742036_GPS_Investigations_under
Constitution of Japan-Comparison with the US Cases.
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X. Corruption: Waters Edge Case — Sri Lanka

Sri Lanka Supreme Court, Sugathapala Mendis and another v.
Chandrika Kumaratunga and others (Waters Edge Case), [2008] 2 Sri
L.R. 339, 31 July 2008*

The Sri Lankan Supreme Court found that the relevant authorities,
among them the former President, violated their obligation to serve
the public imposed on them by the public trust doctrine enshrined
in the Constitution by allowing the sale of an area of land dedicated
for public purposes to a private company to build a golf resort. The
Court recognised that the petitioners have a constitutional right to
bring such a claim as public interest litigation.

This case sets an example on how public interest litigation can be
utilised against corruption which normally falls in the domain of
criminal justice. It also demonstrates the role courts can play to
keep even the highest levels of the executive branch in check.

Facts of the case

In 1997, a private company proposed to acquire a tract of land
in Kalapaluwawa that had previously been designated for the
public purpose to retain water as wetlands to prevent flooding
in the surrounding areas. The relevant authorities, including the
former President, allowed the transaction despite knowing that
company intended to build a luxury golf resort with villas on the
plot of land. The authorities accepted a price that was significantly
lower than the market value and exempt from tax. The company’s
beneficial owner was disguised in the company records behind the
named shareholders.

Before the company completed the constructions, the petitioners
filed the case on 12 November 2007 claiming that their

24 Available at: https:/ /docslib.org/doc/771702 / sugathapala-mendis-and-ano-
ther-v-chandrika-kumaratunga-and-others-s-c-waters-edge-case-339.
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constitutional right to equal protection of the law in Article 12(1) of
the Constitution was violated by the authorities and the company’s
shareholders through this seemingly corrupt land acquisition.

Issues

The Supreme Court deliberated two procedural and one substantive
issue. On the procedure, the Court addressed whether the petition
was timely, and whether the petitioners had legal standing to
file the claim. The substantive analysis answered the question if
the authorities violated their obligations under the public trust
doctrine, and thereby violated the petitioners’ constitutional right
to equal protection of the law.

Ruling

The Supreme Court ruled that the petition was admissible
procedurally and that the conduct of the authorities violated
the petitioners’ constitutional right under Article 12(1) of the
constitution, with the following reasoning:

1. Timeliness of the petition

According to Article 126(2) of the Constitution, petitions claiming
violations of fundamental rights must be filed within one month
thereof. Even though the petition was only filed ten years after the
land acquisition process was initiated by the company, the Court
found that this was timely because the constructions remained
unfinished at the time of filing. The continuing nature of such large-
scale development projects can result in continuing violations.

2. Legal standing of petitioners
The Court found that any one of the “People of Sri Lanka” may seek
redress for violations of fundamental rights via a public interest

litigation because the organs of the government are expected to act
in the best interest of all Sri Lankans.
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3. Violation of public trust doctrine

According to the public trust doctrine, powers held by organs of
the government are powers entrusted on them by the people with
the objective that such powers are exercised for the benefit of the
people, and not for personal gain or favor. This forms part of the
right to equal protection of the law enshrined in Article 12(1) of
the Constitution. Each of the authorities, including the former
President, involved in the land acquisition process violated the
public trust doctrine by systematically failing to adequately and
accurately examine the transaction and ensure that the land
was actually purchased for public purposes. The construction
of a luxury golf resort does not serve public purposes as it does
not benefit the general interest of the community, such as need
for affordable housing or protection from flooding. In addition,
the authorities failed in their public trust duties by underselling the
land at a unjustified low price and exempting the company from tax.

As a consequence, the Court ordered that the land was transferred
back to the state and the relevant authorities had to deliver to the
Court a plan on how the land could be used for public purpose.
In addition, the former President and all shareholders and the
beneficial owner of the company were ordered to pay fines. The
Court also awarded compensation to the petitioners. Finally, the
Court ordered the competent authorities to investigate potential
financial crimes, such as corruption and bribery.

Significance of the ruling

This case is a shining example of the use of public interest litigation
against corrupt practices. Usually, being a criminal offense
corruption falls in the domain of criminal justice dominated by the
law enforcement authorities where ordinary citizens have no role.
However, by utilising the framework of fundamental rights, the
Supreme Court carved a space for the public to seek redress for
corrupt transactions.
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The decision is remarkable for the strong admonishment of the
former President for potentially corrupt conduct® setting an
example of how the judiciary can fulfil its checks-and-balances
function to the fullest. The Court even recalls the limitation of
presidential immunity which ends with the end of the term.

Interestingly, despite the case being based on state responsibility
for fundamental rights violations, the Supreme Court did not
shy away from issuing orders against the company’s shareholder
who benefited from the corrupt transaction. It reiterated previous
jurisprudence that private persons can be the subject of orders
by the Supreme Court if they are guilty of connivance with state
agents.

In addition to ordering specific remedies in the particular case,
the Supreme Court also recommends a change in legislation to
ensure more transparency in the public tendering process and its
separation from the executive branch of the government to prevent
corrupt practices. Even though these remarks are not binding
on the legislator, as the Supreme Court concedes, it is in itself a
powerful statement that support civil society’s advocacy efforts.

25 See Sunday Times, “Waters Edge transaction Chandrika’s presidential robbery”, 12
October 2008, available at: https://www.sundaytimes.lk/081012/News/sunday-

timesnews_20.html.
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Xl. Fair trial rights before military courts: Bhuwan
Prasad Niraula v. Parliament — Nepal

Supreme Court of Nepal, Bhuwan Prasad Niraula et. al. v. Constituent
Assembly and Legislative Parliament et. al., Writ no. 065-WS-0010,
Dec no. 8692, 53(10) NKP 2068 (2012), 30 June 2011%*

In this case the Supreme Court ordered an amendment of the Army
Act to reform the military justice system and required military
courts to follow basic principles applicable to the administration
of justice. It also brought decisions of the military court under the
scrutiny of the Supreme Court.

Facts of the case

The genesis of this case lies in a decision made by the military court
to take disciplinary action against a woman allegedly involved
in a homosexual relationship. Following the military court’s
declaration of her guilt for indecent conduct, which resulted in a 60-
day imprisonment sentence (later overturned), and her discharge
from military service, the petitioners initiated two legal actions.
One was an appeal against the decision of the Court Martial, and
the other was a Public Interest Litigation (PIL) challenging the
newly enacted Army Act 2063 (2008), alleging contradictions with
principles of the independence of judiciary and rights relating
to justice enshrined in the Interim Constitution of Nepal (2007),
requesting the court to examine the constitutionality of the Army
Act, 2008, and to declare certain sections void on grounds of being
unconstitutional and inconsistent with international law.

The petitioners argued that all officers in the Court Martial,
including decision-makers, were bound by the military’s "chain of
command" structure, raising concerns about the military court’s

26 Available at: https://www.nimj.org/uploads/1/3/5/5/135587129/nimj icj am-
icus in bhuwan prasad niraula  ors v_constituent assembly legislative parlia-

ment___ors__2010 supreme_court_of nepal 2010_.pdf.
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independence. Additionally, the composition of the Special
Army Court, constituted to hear appeals from the General Court
Martial and Summary Court Martial, comprised mostly executive
appointees, undermining the military court’s independence.
The petitioners also raised concerns about the right to legal
representation, as they lacked the ability to appoint their own legal
counsel in the military court system.

Issues

This summary primarily focuses on the ruling in the PIL
challenging the newly enacted Army Act The main issues in
this case encompassed several key points:

1. The petitioners’ standing to bring the case before the court.

2. Examination of international practices concerning the
administration of military justice.

3. Determination of whether Court Martials constituted under
the Army Act qualified as judicial entities within the bounds
of Article 100 of the Constitution.

4. C(Clarification on whether Court Martials were obligated to
adhere to fundamental principles of justice or were exempt
from such requirements due to their specialized nature,
necessitating evaluation through different standards.

5. Assessment of whether the provisions regarding Court Martial
proceedings in the Army Act aligned with the rights pertaining
to justice and fundamental principles of justice.

Ruling

Refusing to accept the argument that the Army Act is a special law,
and that non-military entities had no legal standing to challenge
it, the Court emphasized that every citizen of Nepal had the right
to raise issues concerning the constitutionality of any law within
the country, including the Army Act. Furthermore, the Court
acknowledged the importance of international standards and best
practices, viewing them as beneficial for Nepal’s advancement
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in liberalizing and democratizing its practices, even if not legally
binding.

Addressing the question of whether Court Martials were judicial
entities, the court affirmed that they indeed fell within the ambit of
Article 100 of the Constitution, as corroborated by Section 98 of the
Army Act. Emphasizing the judicial nature of Court Martials, the
Court asserted that they must adhere to principles of justice and
independence, notwithstanding the imperative of maintaining
strict discipline and a chain of command in the military.

Moreover, the court scrutinized several practices of Court
Martials, such as the appointment of army officers in decision-
making positions, the temporary and ad hoc nature of the courts,
the requirement of administrative approval for Court Martial
decisions, and the consolidation of investigation, prosecution,
defense, and decision-making authority within a single entity. It
deemed these practices collectively violative of the principles of an
independent judiciary, rule of law, and democracy. Additionally,
the court noted a lack of respect for human rights obligations and
a structural arrangement leading to a majority of administrative
officials in decision-making roles, constituting a violation of
fundamental principles of justice.

While acknowledging these inconsistencies, the Court concluded
that declaring all the unconstitutional provisions void would
render the Army Act ineffective and create significant gaps in the
law. Hence, instead of outright voiding the sections in question, the
courtissued a writ of mandamus and a directive order, instructing the
Office of the Prime Minister and Council of Ministers to establish a
Working Group within six months to reform the Act. Comprising
representatives from the legal, justice, and security sectors, the
Working Group would be tasked with examining the nuances of
the problematic provisions and proposing recommendations for
reforming the Army Act.
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Significance of the ruling

This judgment holds significant implications as it reaffirmed the
role, position, and authority of the military justice system within
Nepal’s democratic framework by subjecting it to the oversight of
the Supreme Court. By doing so, it underscored that the military
court is no longer exempt from adhering to the fundamental
principles necessary for the administration of justice. Additionally,
the ruling carries significance as it has opened the door to potential
reforms of the Army Act and the military justice system, aligning
them with the provisions of the Constitution of Nepal and Nepal's
international human rights obligations.
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B. ECONOMIC, SOCIAL, AND CULTURAL RIGHTS

I. Right to adequate housing: Ajay Maken v Union of
India - India

High Court of Delhi, Ajay Maken & Ors. v. Union of India & Ors.,
AIRONLINE 2019 DEL 523, 18 March 2019%

The High Court of Delhi established that before evicting dwellers
from informal settlements, state authorities must meaningfully
engage with the views of affected groups beforehand and provide
appropriate rehabilitation. These requirements flow from the
fundamental right to adequate housing which forms part of the
right to life enshrined in the Constitution.

The decision was hailed as a turning point in the Delhi High
Court’s jurisprudence as it protected the inhabitants instead of
allowing the demolition as was the Delhi High Court’s practice
up to then.”® However, this trend was not continued by later Delhi
High Court decisions which have been denying rehabilitation to
evicted slum dwellers.”

Facts of the case

On 12 December 2015, Delhi authorities demolished an informal
settlement on land near a railway stations owned by the Ministry
of Railways to build facilities for passengers, without giving prior
notice to the dwellers or conducing a survey of the people living

27 Awvailable at: https:/ /indiankanoon.org/doc/159570569/ .

28 Matthew Idiculla, “A right to the Indian city? Legal and policital claims over
housing and urban spac in India”, Socio-Legal Review, Vol. 16, availalbe at:
https:/ /clpr.org.in/ wp-content/uploads/2020/08 / A-Right-to-the-Indian-
City.pdf, p. 10.

29 Scroll, “How a Delhi High Court judgment has made slum residents vulner-
able to arbitrary evictions”, 8 April 2023, available at https:/ /scroll.in/arti-
cle/1053522 / how-a-delhi-high-court-judgement-has-made-slum-residents-
vulnerable-to-arbitrary-evictions.
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in the settlement. As a result, around 5000 dwellers were rendered
homeless on the site in cold winter weather. On 13 December 2015,
the petitioners filed a public interest litigation suit against the
relevant state agencies claiming the illegality of the demolitions
and seeking adequate relief and rehabilitation.

Issues
The Court examined whether forced eviction of dwellers of
informal settlements is constitutional.

Ruling

On the day after the petition was filed, the Court addressed the
immediate needs of the dwellers by ordering the relevant state
agencies to ensure the basic minimum needs are met, such as
access to temporary shelter, sanitation, water and education. In
the course of the following three years before the full decision was
issued, the Court continued to order various measures to provide
relief and rehabilitation.

In the full decision, the Court found that the demolitions were
forced evictions and hence unconstitutional. It ordered the
authorities to map out the affected dwellers through a survey and
develop a rehabilitation plan in consultation with relevant state
agencies, civil society and affected dwellers.

Relying on standards set out in international UN treaty law
(International Covenant on Economic, Social and Cultural Rights
and its General Comments), South African jurisprudence, previous
decisions of the Delhi High Court and Supreme Court of India, and
existing domestic policies, the Court found that right to adequate
housing goes beyond a bare shelter over one’s head but is linked to
a plethora of other fundamental rights, e.g. right to food and clean
drinking water, right to health and education which need to be
protected. The Court established that the right to adequate housing,
even though not explicitly listed in the Constitution, derives from
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the right to life enshrined in Article 21 of the Constitution as the
latter inherently includes the right to necessities that make life
possible to live, including housing. When authorities are infringing
upon the fundamental right to adequate housing through evictions
they must therefore first conduct a detailed survey of the dwellers,
draw up a rehabilitation plan in consultation with the dwellers,
ensure that dwellers are immediately rehabilitated upon eviction,
and provide timely notice of the eviction.

Significance of the ruling

The decision was hailed as a landmark ruling because it departed
from the previous jurisprudence of the Delhi High Court which
acted as “the main driver of the demolition of slums and informal
settlements”.** Instead, in this case the Delhi High Court recognised
the constitutional protection against forced and unannounced
eviction and ensured that the affected dwellers would not be
forced to leave by issuing interim orders as soon as the petition
was filed.*

Moreover, the reference to international law, foreign judgments
and concepts like the Right to the City provided new jurisprudence
and sources for future decisions on the right to housing.*> The
Court made it clear that the International Covenant on Economic,
Social and Cultural Rights is directly enforceable in India.

The observation in this decision that slum dwellers are not
“encroachers” on public land but provide essential services to
the urban population, such as domestic workers and garbage
collectors, who are forced to live in informal settlements due to
poverty and the state’s failure to ensure adequate housing for

30 Matthew Idiculla, “A right to the Indian city? Legal and policital claims over
housing and urban spac in India”, Socio-Legal Review, Vol. 16, availalbe at:
https:/ /clpr.org.in/ wp-content/uploads/2020/08 / A-Right-to-the-Indian-
City.pdf, p. 10.

31 Ibid., p.21.

32 Ibid., p. 24.
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them was welcomed as a change in the mostly negative perception
of slum dwellers in the past.* However, later Delhi High Court
decisions have taken a less favorable view of slum dwellers and
denied rehabilitation to evicted communities.**

33 Scroll, “How a Delhi High Court judgment has made slum residents vulner-
able to arbitrary evictions”, 8 April 2023, available at https://scroll.in/arti-
cle/1053522 /how-a-delhi-high-court-judgement-has-made-slum-residents-
vulnerable-to-arbitrary-evictions.

34 Ibid.
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Il. Reproductive health rights: X v. Health and Welfare
Department Delhi — India

Supreme Court of India, X v. Principal Secretary, Health and Family
Welfare Department, Government of NCT of Delhi & Anr., Civil
Appeal No 5802 of 2022, 29 September 2022%

In this case the Supreme Court of India ruled that unmarried
women have the same right to abortion in accordance with the
domestic laws applicable to the termination of pregnancies as
married women.

This decision is considered a landmark ruling on women’s rights to
reproductive autonomy.* It recognised women'’s right safely and
legally terminate pregnancies as a constitutional right. In addition
to findings on the immediate case of the appellant, the Supreme
Court made precedent-setting findings on wider issues in relation
to abortion.”

Facts of the case

The appellant was a 25-year old single woman pregnant in the 22"
week of her pregnancy following a consensual relationship with
her partner. She sought to terminate her pregnancy before she
reached the 24" week (on 15 July 2022) as her partner had refused
to marry her and due to the stigma associated with being a single
mother. She also worried about the lack of livelihood to raise the
child.

35 Available at: https:/ /main.sci.gov.in/supremecou
rt/2022/21815/21815 2022 2 1501 38628 Judgement 29-Sep-2022.pdf.

36 Legal Service India E-Journal, “X V The Principal Secretary, Health, & Fam-
ily Welfare Department Govt Of Nct Of Delhi: Case Analysi”, available at:
https:/ /www.legalserviceindia.com/legal /article-14113-x-v-the-principal-
secretary-health-family-welfare-department-govt-of-nct-of-delhi-case-analy-

37 Al Jazeera, “Why India’s landmark abortion ruling could echo around the world”, 18
October 2022, available at: https://www.aljazeera.com/opinions/2022/10/18 /why-in-

dias-landmark-abortion-ruling-could-echo-around-the-world.
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According to the domestic law, abortions are only legal, i.e. they
cannot be prosecuted as a criminal offense under the Indian Penal
Code, if the requirements in the Medical Termination of Pregnancy
Act, 1971 and amended in 2021, (“MTP Act”) are met. The MTP
Act requires abortions to be performed by licensed persons at
registered places, and with consent of the pregnant woman, both
of which were not at issue in this case. It also requires authorisation
by registered medical practitioners which the appellant sought
through her petition.

The MTP Act specifies the circumstances when an abortion is
permitted. Up to the 20" week of the pregnancy, termination is
generally allowed. For pregnancies between the 20" and 24" week,
abortions are permitted only in certain situations. One of them
applies when the continuation of the pregnancy poses a grave
danger to the woman’s physical or mental health. In addition
to the MTP Act, the Central Government enacted regulations to
further specify the MTP Act (“MTP Rules”), listing circumstances
where abortions are legal, such as rape, divorce or widowhood
while pregnant, or foetal malformations among others.

On 15 July 2022, the High Court of Delhi refused to order the
defendant to allow the abortion sought by the appellant on the
grounds that none of the permitted circumstances listed the MTP
Act and MTP Rules covered her situation as she was unmarried
and the pregnancy arose out of a consensual relationship.

Issues

The main issue in this case was the question if the provisions
in the MTP Act and MTP Rules that permit abortions in certain
circumstances between the 20" and 24" week of pregnancy also
apply to unmarried or single women.
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Ruling

The Supreme Court quashed the High Court’s decision and
permitted the appellant to terminate her pregnancy, following
the required medical assessments. The bench found that the MTP
Act and MTP Rules equally allow unmarried or single women to
terminate a pregnancy between the 20" and 24" week where their
material circumstances changed, impacting their physical and
mental health.

The reasoning for this ruling was based on the purposive
interpretation of the relevant provisions in the MTP Act and MTP
Rules whereby the objectives and intentions of the law are taken
into consideration. The Supreme Court found that the purpose of
these sets of laws is to prevent maternal deaths by providing access
to safe and legal medical abortions, as denying these results in an
increase of unsafe abortions and maternal deaths. This applies
equally to pregnant women who are unmarried or single.

The amendment of the MTP Act in 2021 which changed the
reference to “married woman or husband” in the text of the law
to “any woman or partner” evidences the intention of lawmakers
to include unmarried or single women. In addition, the Supreme
Court argued that the equal treatment of married and unmarried
women under various other domestic laws shows that both
groups have equal “decisional autonomy” nowadays, compared
to the past. Such change in social norms must be considered when
interpreting laws.

The appellants case did not fall into any of the circumstances
explicitly listed in the MTP Rules, such as rape or change in marital
status during pregnancy. However, the Supreme Court found that
the list is not exhaustive but rather its intent is to allow women
whose lives underwent significant changes during pregnancy
impacting their physical and mental health to terminate their
pregnancy up to the 24" week. The common threat in the listed
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scenarios is that women find themselves in difficult physical,
mental, financial, or social circumstances.

Finally, the Supreme Court was of the view that the MTP Act and
MTP Rules must be interpreted in favor of its constitutionality
which dictates the right of any woman® to undergo safe abortions
where the woman’s mental and physical health are at stake. The
Supreme Court invoked Article 21 of the Constitution (protection
of personal liberty) which encompasses the right to reproductive
autonomy. This right includes the right to access education and
information about contraception and sexual health, to use and
chose contraceptive, to decide on having children, to safe and
legal abortion, and to reproductive health care. The Supreme
Court also raised Article 14 (equality before the law) which
prohibits discriminatory treatment of unmarried or single women.
In addition, the Supreme Court cited international human rights
norms in the ICCPR, ICESR and CEDAW which recognise the right
to sexual and reproductive health and prohibit discrimination.

Significance of the ruling

The significance of the decision can be attributed to the Supreme
Court’s willingness to go beyond the immediate question at hand
to address broader issues in relation to abortions.

Firstly, the ruling is hailed as landmark decisions because of the
Supreme Court not only recognised the right to reproductive
autonomy as a constitutional right, but at the same time demanded
that the State fulfil the corresponding positive obligations to
provide the highest standard of sexual and reproductive health
through safe, effective and affordable methods.*

38 It is noteworthy that the Supreme Court explicitly includes persons other
than cis-gender women in their understanding of the term “woman”.

39 Dipika Jain, “Supreme Court of India judgement on abortion as a fun-
damental right: breaking new ground”, Sex Reprod Health Matters 2023,
31(1):2225264, 3 July 2024, available at: https:/ /www.ncbi.nlm.nih.gov/
pmc/articles/PMC10321178/.
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Secondly, the Supreme Court’s broad interpretation of other MTP
Rules beyond the ones contested in this case can have significance
for other cases in the future.”’ It was found that:

Even though marital rape does not fall under the crime of rape
under the current laws, it can be considered “rape” under
the MTP Rules and thus a reason for terminating pregnancy
because any other interpretation would compel women to give
birth to and raise a child with a person who inflicted mental
and physical harm on her.

Even though consensual sexual activity between minors is an
offense and must be reported, registered medical practitioners
who perform abortions on minors (below the age of 18) do not
have an obligation to do so, unless upon request by minor or
guardian, because otherwise minors would less likely seek
safe place for abortion.

Finally, the decision is seen as ground-breaking for its critical
assessment of actual obstacles faced by women who seek to
terminate their pregnancies, including stereotypes that unmarried
women do not or should not engage in sexual activities and the
reluctance of registered medical practitioners to permit abortions
due to the risk of prosecution.*

40 See Ibid; Legal Service India E-Journal, “X V The Principal Secretary, Health,

41

& Family Welfare Department Govt Of Nct Of Delhi: Case Analysi”, avail-
able at: https:/ /www.legalserviceindia.com/legal/article-14113-x-v-the-

principal-secretary-health-family-welfare-department-govt-of-nct-of-delhi-

case-analysis.html.
See Mathrubhumi.com, “Supreme Court’s historic judgement on abortion:

Here are the key takeaways from the order”, 29 September 2022, available
at: https:/ /english.mathrubhumi.com/news/india/supreme-court-s-his-
toricjudgement-on-abortion-here-are-the-key-takeaways-from-the-or-
der-1.7916631; Al Jazeera, “Why India’s landmark abortion ruling could echo
around the world”, 18 October 2022, available at: https:/ /www.aljazeera.
com/opinions/2022/10/18 /why-indias-landmark-abortion-ruling-could-
echo-around-the-world.
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C. CLIMATE AND ENVIRONMENTAL JUSTICE

I.  Right to be free from degradation of environment:
Ravindra Gunawardena Kariyawasam v. Central
Environment Authority — Sri Lanka

Supreme Court of the Democratic Socialist Republic of Sri
Lanka, Ravindra Gunawardena Kariyawasam, Chairman, Centre for
Environment and Nature Studies v. Central Environment Authority et
al, SC FR Application No. 141/2015, 4 April 2019*

This case arose from complaints of local communities that a
thermal power station operated by a private company in Northern
Sri Lanka was polluting the groundwater in that area. The Supreme
Court found that the state authorities in charge of overseeing the
environmental impact failed to require an environmental impact
assessment and to issue the necessary licenses, and thereby
violated the constitutional right to be free from acts or omissions
which cause the pollution or degradation of environment.

The ruling sets a shining example in its examination of a large
volume of complex documentary evidence thatincluded conflicting
reports, which is often a challenge in environmental lawsuits. The
remedies ordered by the Supreme Court also sets precedence for
future rulings as they set out a detailed plan to monitor future
environmental impact and establishes a compensation mechanism.

Facts of the case

In 2007, the Northern Power Company (PVT) Ltd. (“NPC”), one of
the respondents in the case, constructed a thermal power station
in Chunnakam in Northern Sri Lanka, close to three other such
stations, with a capacity of 15 MW. The factual analysis of the
court found that in 2012 at the latest, NPC increased the power

42 Available at: https:/ /supremecourt.lk/images/documents/sc_fr 141_2015.
pdf.
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generation capacity toatleast 30 MW. From 2008 onwards, residents
of Chunnakam area complained of pollution of groundwater and
soil in the area around the four power stations.

According to domestic laws, certain projects require (1)
environmental impactassessments, (2) anenvironmental protection
license, and (3) a hazardous waste management licence before the
the projects are allowed to be constructed or start operation. The
applicable laws confer the authority to the Central Environment
Authority (“CEA”), one of the respondents, to ensure these
requirements are fulfilled. The CEA can delegate this power to the
Board of Investment of Sri Lanka (“BOI”), another respondent.

As chairman of the Centre for Environment and Nature Studies,
an organisation working on environmental preservation, the
petitioner filed the case in the public interest and on behalf of the
residents of the Chunnakam area.

Issues
The Supreme Court dealt with the following factual and legal
issues:

1. Obligation to conduct environmental impact assessments

2. Prohibition to operate the power station without an required
licenses

3. NPC’s responsibility for the pollution to groundwater and soil

4. Violation of constitutional rights by the failure of CEA and BOI
to perform their duties

Ruling

The Supreme Court ruled in favor of the petitioner and ordered
a number of measures to remedy the situation, based on the
following reasoning;:
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1. Obligation to conduct environmental impact assessments

The respondents contested the need for environmental impact
assessments as the law only requires it for power stations with a
capacity of 25 MW or more which the NPC’s station did not have.
The Supreme Court refuted this factual claim and found that
the capacity was increased to at least 30 MW by 2012 and thus
at that point environmental impact assessments were required
but not undertaken. Despite this, the CEA and BOI never asked
NPC to submit these and, thus, failed to fulfil their statutory
and regulatory duties. The Court made note of the importance
of public participation during such environmental impact
assessments.

2. Prohibition to operate the power station without required
licenses

The respondents claimed that the required environmental
protection licence and the hazardous waste management licence
were in place. However, the Supreme Court established for the
first licence that even though it was issued for certain periods, there
were gaps of several months in between where no valid licence
was obtained. The second licence was only issued five years after
the power station was constructed. The CEA and BOI did nothing
to ensure that NPC complied with the applicable laws, despite
being mandated to do so by law.

3. NPC'’s responsibility for the pollution to groundwater and soil

The respondents presented studies alleging that the pollution in
groundwater and soil did not reach the prohibited levels. It was
also argued that any pollution did not stem from NPC’s power
station but from the other stations in the same area. Following a
thorough analysis of these reports and contradicting studies, the
Supreme Court came to the conclusion that the groundwater was
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contaminated above the allowed levels from 2008 onwards and has
declined from 2015 onwards but was still significant. The Court also
found that on-site examination reports proved that NPC’s procedures
and practices to prevent contamination were inadequate, resulting
in pollution. NPC was found to be responsible, irrespective of the
fact that there might have been other polluters. The Court could,
therefore, make orders against NPC.

4. Violation of constitutional rights by the failure of authorities
to perform their duties

The Supreme Court found that the fundamental right to equal
protection of the law (Art. 12(1) of the Constitution) contains the
“right to be free from unlawful, arbitrary or unreasonable executive
or administrative acts or omissions which cause or permit the
causing of pollution or degradation of environment”. Although no
enforceable legal rights can be inferred from “directive principles of
state policy” set in the Constitution, contravening such provisions
lends support to a violation of fundamental rights. Two directive
principles were at stake in this case, namely the State’s pledge to
protect, preserve and improve the environment, (Art. 27(14) of the
Constitution) and to ensure the realization of adequate standard
of living (Art. 27(2)(c) of the Constitution) which includes access
to clean water.

The Court concluded that the failure of CEA and BOI to fulfil their
legal duties (as set out above) was arbitrary and unreasonable and
breached the public trust conferred to the State and its authorities
to protect the environment which violated the fundamental
rights of the residents and the petitioner under Art. 12(1) of the
Constitution.

Significance of the ruling

The decision is considered a landmark ruling as it clarifies the
responsibility of state agencies with regard to environmental
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protection.” Itestablishes the fundamental right to be free fromacts
or omissions by state authorities which cause pollution, declares
the right to access clean water for the first time, and recognises the
importance of public participation before development projects
go ahead.*

The decision is also commendable for its thorough analysis of
complex facts with large volumes of documents proffered as
evidence. It exemplifies how scientific studies and expert reports
can be used in fundamental rights petitions.*

The remedies ordered by the Supreme Court can set an example
for courts to design innovative and comprehensive orders that
balance the need for electrical power supply with environmental
protection.** While the power station was allowed to continue
operation, the respondents were ordered to inspect and test the
groundwater on a regular basis for a specific period of time at
NPC’s cost and, if consistent decrease in contamination is detected,
an decrease in the frequency of testing.

Moreover, the residents were awarded monetary compensation of
a total of Rs. 20 million (app. USD 66,600) to be divided equally
between households and paid by NPC via the establishment of
a special fund. This was hailed as the largest sum awarded in a
public interest litigation for violations of fundamental rights
at that time.*” This case cemented the “polluter pays” principle

43 Daily FT, “Chunnakam Power Plant case: Court recognises right to be free
from ‘degradation of the environment”, 29 July 2019, available at: https://
www.ft.Ik/columns/Chunnakam-Power-Plant-case--Court-recognises-right-
to-be-free-from--degradation-of-the-environment- /4-682834.

44  Ibid.

45 Ibid.

46 Ibid.

47 Economynext, “Landmark Supreme Court decision will change environ-
mental litigation”, 4 April 2019, available at: https://economynext.com/
landmark-supreme-court-decision-will-change-environmental-litiga-
tion-43060/; Sunday Times, “SC in landmark judgment applies “Polluter
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developed in Indian jurisprudence and previous Sri Lankan
decisions.® According to one commentator, “within the confines
of a constitutional remedy, the Court seems to have offered what it
could for affected residents.”*

Pays” principle of environmental law”, 7 April 2019, available at: ttp_s //
www.sundaytimes.lk /190407 /news/sc-in-landmark-j

luter-pays-principle-of-environmental-law-344028.html.

48 Ibid.

49 Daily FT, “Chunnakam Power Plant case: Court recognises right to be free
from “degradation of the environment”, 29 July 2019, available at: https://
www.ft.Ik/columns/Chunnakam-Power-Plant-case--Court-recognises-right-
to-be-free-from--degradation-of-the-environment-/4-682834.
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Il. Right to clean and healthy environment: Shailendra
Prasad Ambedkar v. Office of Prime Minister — Nepal

Supreme Court of Nepal, Shailendra Prasad Ambedkar v. Office of
Prime Minister et. al., Writ no: 077-WC-0099, 20 April 2022%

This case pertains to environmental rights, with the Supreme Court
of Nepal imposing restrictions on the State’s unfettered control
over natural resources. Acknowledging the adverse impacts of
global climate change on Nepal’s terrain and referencing numerous
international treaties that Nepal has ratified, the Court directed
Nepal to give paramount importance to environmental protection
while managing the extraction and utilization of natural resources.
In the view of the Court this directive is rooted in the fundamental
rights guaranteed under the Constitution of Nepal.

Facts of the case

The case was deliberated upon Constitutional Bench of the Supreme
Court. The main contentious issue primarily revolved around
item no. 199 of the passed national budget, which proposed the
export of stone, gravel, and sand from the Chure region to reduce
the country’s trade deficit, following an Environmental Impact
Assessment (EIA) report. Covering 13% of Nepal's territory, Chure
is one of the main watershed regions in Nepal supplying water to
the fertile plains of Nepal and home to numerous wildlife reserves
and national parks protecting Nepal's rich biodiversity.

The petitioners claimed that the export and mining of such natural
resources would result in desertification of the fertile lands of Terai
and Chure region, and result in various environmental casualties
such as soil erosion, heavy rainfall, and biodiversity degradation.
It was argued that considering the geological as well as ecological
richness and sensitivity of the Chure region, the effect would be

50 Unofficial translation available at: https:/ /purakasia.org/wp-content/up-

loads/2025/02/Emblematic-Litigation-Cases.pdf.

62 | Compilation of Selected Landmark Human Rights Decision in Asia



largescale. The petitioners contended that permitting excavation
activities along the Chure Range would constitute a violation of
Article 30 of the Constitution, which guarantees every citizen the
right to a clean and healthy environment, and would constitute
an inconsistency with the rights of citizens as enshrined in the
preamble of Environment Protection Act 2019. The petitioners also
noted that the government’s actions were also inconsistent with the
standards set forth by the presidential initiatives called Rastrapati
Chure-Terai-Madhesh Development Committee. The petitioners
sought an order of certiorari to declare void the provisions of
excavation as outlined in point no. 199 of the budget due to its
inconsistency with Article 30 of the Constitution as well as an
order of mandamus not to carry out any further act in pursuance of
the point no. 199 of the budget.

The respondents, however, contended that the budget had been
formulated while considering Article 51(d)(2) of the Constitution,
according to which the State shall pursue policies “to achieve
economic prosperity by way of optimum mobilization of the
available means and resources” as part of the Directive Principles
and Policies of the State. Additionally, they clarified that the
excavation would not be conducted indiscriminately across all
areas affecting the environment. Instead, it would be limited
to selected areas after fulfilling the requisite procedures and
requirements.

Issues
The court deemed it essential to address the following issues in
this case:

1. Given Nepal’s unique geographical requirements and
environmental vulnerability, what constitutional provisions
exist for the protection and development of the environment?

2. What precedents has the Supreme Court established regarding
development and environmental protection? Specifically, how
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has the Court approached issues concerning the mining of
sand and stones and their subsequent export?

3. Which regions in Nepal are currently most affected by the
extraction of stones, sands, and other natural resources? What
laws and policies govern their extraction, utilization, and
export, and what is the status of their enforcement?

4. Considering Nepal's federal state structure, what legal
mechanisms are necessary to regulate the mining of sands and
stones and to mitigate their adverse impacts effectively?

5. Is it warranted for the writ to be issued as requested by the
petitioner? Are there any special orders or directives that the
Court needs to issue in this regard?

Ruling

The Constitutional Bench of the Supreme Court ruled in favor of
the petitioners, affirming that the excavation of stone, gravel, and
sand constitutes "ecocide" and violates principles of environmental
justice and inter-generational equity as enshrined in Article 30 of
the Constitution. Drawing upon numerous past precedents where
such excavation activities were halted, the Court emphasized the
significance of various environmental conservation principles and
doctrines.

The decision referenced principles such as sustainable
development, the polluters” pay principle, intergenerational
equity, prior informed consent, environmental integrity, non-
regression, responsibility of public trust, sovereignty over natural
resources, and common but differentiated responsibility. In the
views of the court, these principles, the Court asserted, are deeply
rooted in fundamental rights and Directive Principles articulated
in the Constitution.

Moreover, the Court underscored Nepal's commitment to

sustainable development as a party to several international
environmental treaties and highlighted the UN Human Rights
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Council Resolution recognizing the right to a clean, healthy, and
sustainable environment as a fundamental human right.

In the Court’s view, just as the right to a dignified life is
paramount among fundamental rights, the principle of sustainable
development must be considered the foremost guiding principle.
The Court stressed that environmental conservation should not be
perceived as a hindrance to development but rather as integral to it.

Repeatedly, the Court emphasized that the Nepalese government
serves as a trustee of natural resources. Providing rationale for
its decision, the Court pointed out that land cover and land use
change have been primary drivers of environmental degradation,
particularly in the interior and Chure regions of Nepal. The Court
noted the absence of a defined safe threshold for excavation, both
for domestic use and export purposes.

Inlight of these factors, the Court issued a mandamus order directed
at the government, instructing it to halt the excavation and foreign
export of such resources unless and until a legitimate law passed
by the parliament provides otherwise.

Significance of the ruling

The ruling of the Supreme Court carries significant implications for
environmental jurisprudence in Nepal. The Court’s declaration of
"ecocide" marks a crucial milestone in recognizing the severity of
environmental degradation. By using the term "ecocide," the court
introduces a concept that goes beyond mere environmental harm,
emphasizing the catastrophic impact of such activities on ecosystems
and future generations. This ruling also establishes a precedent for
acknowledging environmental justice and inter-generational equity
as fundamental principles enshrined in the Constitution. Ithighlights
the responsibility of the government as a trustee of natural resources
and emphasizes the need for sustainable development practices
while trying to utilize those natural resources.

Compilation of Selected Landmark Human Rights Decision in Asia | 65



lll. Intergenerational responsibility: Oposa v. Factoran —
Philippines

Supreme Court of the Philippines, Oposa, et al. v. Factoran, Jr., et
al., G.R. No. 101083, 30 July 1993

This case arose from the alarming rate of deforestation in the
Philippines, which was attributed to the commercial timber
industry. Satellite images taken in 1987 revealed that no more than
4% of the country’s land area remained as rainforests, which was
significantly lower than 25 years prior when it was at 53%.

The petitioners thus filed an action against the government to
refrain from issuing timber license agreements and the suit was
brought in the name of future generations in addition to the named
petitioners. The Supreme Court upheld the standing of petitioners
and expounded on the constitutional right to a balanced and
healthful ecology.

Facts of the case

The petitioners comprise mostly minors duly represented by their
parents who filed a taxpayers’ class suit against the Secretary of
the Department of Environment and National Resources (DENR),
requesting that the trial court order the Secretary to: (i) cancel all
existing timber license agreements (TLA) in the country and (ii)
cease and desist from renewing and approving new TLAs. TLAs
authorize holders to pursue commercial logging activities.

The petitioners anchor their claim on their constitutional right to
a balanced and healthful ecology, which they argue is threatened
by the increasing rate of deforestation because of the issuance
of TLAs. The petitioners further argued that the disastrous
consequences and irreparable damage of deforestation to their

51 Awvailable at: https:/ /leap.unep.org/sites/default/ files/ court-case/
Oposa%2520v %2520Factoran.pdf.
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generation and to generations yet unborn are evident. To support
their claims, petitioners cited scientific facts such as demonstrating
areduction of rainforest land area using satellite imagery, flooding
of lowlands and plains, and the overall reduction of the earth’s
capacity to process carbon dioxide leading to global warming, also
known as the “greenhouse effect.”

The petitioners filed the present case after the trial court dismissed
their claim for their alleged failure to state a cause of action.

Issues
The Supreme Court dealt with the following issues:

1. Legal standing of petitioners
2. Petitioners” cause of action, i.e., a legal and enforceable right
under the Constitution

Ruling

The Supreme Court ruled in favour of the petitioners and set
aside the ruling of the trial court, further ordering that the timber
companies be impleaded as indispensable parties before the
proceedings below.

Legal standing

The Supreme Court noted that the case carried a special and novel
element: petitioners averred that they represent not only their
generation, but also generations yet unborn. The Court upheld their
right to sue on behalf of succeeding generations based on the concept
of intergenerational responsibility insofar as the right to a balanced
and healthful ecology is concerned. Such right includes the judicious
disposition, utilization, and conservation of the country’s natural
resources, and therefore every generation has a responsibility to the
next to preserve the so-called “rhythm and harmony of nature.”

The Court held that the petitioners’ assertion of their own right to
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a sound environment itself constituted an obligation to ensure the
protection of such right for the generations to come.

Cause of action

The crux of the petition is the constitutional right to a “balanced
and healthful ecology”, which, by reason of its inclusion under
the Declaration of Principles and State Policies in the Constitution
(Article II), unlike the Bill of Rights (Article III), was traditionally
regarded as a non-executory right.

However, the Supreme Court acknowledged that such right
belongs to a different category of rights altogether as it concerns
nothing less than self-preservation and self-perpetuation. The
Court even went as far as pronouncing that such right need not
even be written in the Constitution for it is assumed to exist from
the inception of humankind. From such right flows the correlative
duty to refrain from harming the environment, and in the context
of the instant case, the judicious management and conservation
of the country’s forests. In addition to the Constitution, the Court
took note of contemporaneous government issuances and state
policies that aligned with the need to maintain a sound ecological
balance and protecting the quality of the environment.

Based on the foregoing, the Court found that the DENR was duty-
bound to uphold the rights of the petitioners and all those they
represent. Hence, the allegations of the petitioners were found to
sufficiently state a cause of action, and that the dismissal of the
trial court was erroneous.

Significance of the ruling
This case bears upon novel domestic issues on climate change that
have been echoed and lauded in the international community.*

52 Oposa et al. v. Fulgencio S. Factoran, Jr. Et al (G.R. No. 101083), ESCR-Net,
available at https:/ /www.escr-net.org/caselaw /2006 / oposa-et-al-v-ful-
gencio-s-factoran-jr-et-al-gr-no-101083
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It is the first case in the Philippines to explore the question of the
petitioners’ standing to represent generations yet unborn through
a class suit. The Supreme Court anchored such standing on the
concept of intergenerational responsibility given the intertemporal
implications of climate change.

The case is also remarkable for its cutting-edge discussions - in the
majority and separate opinions - regarding the problem of climate
change within the context of a right to a sound environment,
especially since the case was decided in the early 1990s. The Court’s
decision not only emphasized the urgency and importance of
protecting the environment, but also earned the Courtits reputation
as a champion for environmental rights internationally.®

The case is also an example of a successful strategic litigation as it
was developed by Antonio Oposa, Jr., a renowned public interest
lawyer in the Philippines who focuses on environmental cases.>

53 Dante Gatmaytan-Magno, “Artificial Environmental Activism: Oposa v.

Factoran as Aberration”, 17 INp. INT'L & Cowmp. L. Rev. 1, 28 (2007), available
t https:/ /mckinneylaw.iu.edu/iiclr/pdf/voll17pl.pdf

54 Silver Donald Cameron, “The Sword of Reason and the Power of the Law:
The Constitutional Right to a Healthy Environment”, Constitution.ca, 3
November 2014, available at https:/ /www.ohchr.org/sites/default/files/
Documents/Issues/Environment/SREnvironment/Child /SilverDonald.pdf;
see Metropolitan Manila Development Authority v. Concerned Residents of
Manila Bay, G.R. Nos. 171947-48, 18 December 2008.
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IV. Legal standing of animals: Resident Marine
Mammals v. Reyes — Philippines

Supreme Court of the Philippines, Resident Marine Mammals of
the Protected Seascape of Taiion Strait, et al. v. Reyes, et al., G.R. No.
180771, 21 April 2015%

The case concerns thelegality of aservice contract for the exploration
of petroleum resources in a strait located in the Philippines, which
has been declared an environmentally critical area. The key issue
raised is the legal standing of the marine mammals residing in
the strait, which were joined in the petition by other natural and
juridical persons.

The Supreme Court held that the issue of standing of animals or
inanimate objects did not need to be resolved in this particular
case since the specialized procedural rules on environmental
cases authorize so-called citizen suits brought by Filipino citizens
to enforce environmental laws as stewards of nature on behalf of
animals. The Court ultimately declared the contract null and void
for contravening the Constitution and relevant laws.

Facts of the case

Two sets of petitioners filed a case to nullify Service Contract
No. 46 (SC-46) and its accompanying Environmental Compliance
Certificate (ECC), which authorized the exploration, development,
and exploitation of petroleum resources within Tafion Strait, a
narrow passage of water situated between two major islands in the
southern Philippines. SC-46 covered approximately 2,850 square
kilometers offshore the Tafion Strait.

Included among the petitioners were the “resident marine
mammals of the protected seascape Tafion Strait, e.g., toothed

55 Available at: https:/ /leap.unep.org/sites/default/ files/ court-case / Resi-
dent%2520Marine %2520.pdf.

70 | Compilation of Selected Landmark Human Rights Decision in Asia



whales, dolphins, porpoises, and other cetacean species,” which
were joined in and represented by “human beings xxx in their
capacity as legal guardians of lesser life-forms and as responsible
stewards of God’s creations.” Respondents, on the other hand,
comprised inter alia government officials responsible for SC-46 as
well as Japan Petroleum Exploration Co., Ltd. (JAPEX).

Shortly after drilling activities began and after JAPEX had already
conducted seismic surveys, the petitioners filed the case to enjoin
the implementation of SC-46, claiming that JAPEX's oil exploration
activities caused adverse ecological impacts, such as the drastic
reduction of fish catch by 50% to 70%. They argued that such
reduction was caused by JAPEX’s destruction of an artificial reef or
a “fish aggregating device.” Petitioners likewise claimed that the
ECC issued in favour of JAPEX was invalid for non-compliance
with the Constitution and related laws. Respondents mainly
contested the legal standing of the resident marine mammals.

Issues
The Supreme Court condensed the various issues into the
following;:

1. Legal standing
2. Legality of SC-46 and the ECC

Ruling
The Court ruled in favor of the petitioners based on the following
reasoning.

1. Legal standing of the resident marine mammals
The Supreme Court dealt with the novel issue of whether animals

or inanimate objects could be petitioners, especially considering
that the rules of procedure explicitly contain the requirement that
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only natural or juridical persons may be parties in civil actions. The
Court noted that in the Philippines, locus standi in environmental
cases hasbeen givenamoreliberalized approachinorder tofacilitate
court access in such cases. In fact, in the Court itself promulgated
specialized rules of procedure for environmental cases, which
allow for a “citizen suit” and thus permits any Filipino citizen
to file an action “in representation of others, including minors or
generations yet unborn xxx to enforce rights or obligations under
environmental laws.”

In light of the aforesaid rules, the Court held that there is no need
to give the resident marine mammals locus standi in this case, since
it now allows a Filipino citizen, as a steward of nature, to bring a
suit to enforce domestic environmental laws on behalf of animals.
The Court noted that together with the mammals, other petitioners
who were clearly natural persons were joined as parties in the
petition.

2. Legality of SC-46 and the ECC

The Supreme Court struck down SC-46 since it failed to comply
with the twin requirements of the Constitution regarding service
contracts for the exploration of petroleum, namely, that it must
be signed by the President himself, and that Congress must be
notified of such contract. SC-46 appeared to have only been signed
by a cabinet secretary and no proof of the President’s participation
in SC-46 was provided. Neither was there any showing that
Congress was subsequently notified of its execution.

Further, the Court found that SC-46 violated the National
Integrated Protected Areas System Act of 1992 (NIPAS Act), which
was enacted to secure the perpetual existence of all native plants
and animals through the establishment of a comprehensive system
of integrated protected areas. Tafion Strait has been declared as
a protected area since 1998. The protective measures established

72 | Compilation of Selected Landmark Human Rights Decision in Asia



included the requirement of undergoing an Environmental Impact
Assessment (EIA) prior to the issuance of an ECC in cases of
exploration done for the purpose of surveying energy resources.
As admitted by the respondents themselves, JAPEX only started
to secure an ECC prior to the drilling of an oil exploration well, but
only after seismic surveys were done in the Tafion Strait. Thus, it
followed that no EIA had been done before such surveys, which
was in clear violation of the law.

Based on the foregoing reasons, the Court declared SC-46 null and
void.

Significance of the ruling

Prior to the decision, animal rights advocates and environmentalists
sought to name animals and inanimate objects as parties to an
action in order to comply with the strict requirements of legal
standing under the rules of court. Alternatively, some advocates
would name themselves as petitioners but would fail to hurdle the
procedural requirement of showing direct injury as a result of the
disputed measure. For this reason, many environmental cases had
been dismissed.

Through this decision, the Supreme Court addressed the
perennial problem faced by advocates seeking judicial relief for
environmental damage. The Supreme Court stressed the liberal
stance of the courts regarding legal standing in environmental
cases. Building from the landmark case of Oposa v. Factoran (see
above), the Court this time cited its specialized Rules of Procedure
for Environmental Cases, where it explicitly allowed the filing
of “citizen suits” to further encourage the protection of the
environment. The Court’s discussion highlights the need to relax
the traditional rule on personal and direct interest in ordinary
civil actions when it comes to enforcing environmental rights,
based on the principle that humans are considered stewards of
nature.
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D. TRANSITIONAL JUSTICE

I.  Amnesties and right to reparation: Suman Adhikari v.
Office of Prime Minister — Nepal

Supreme Court of Nepal, Suman Adhikari et. al vs. the Office of Prime
Minister and Council of Ministers, 26 August 2015

In this case, the Supreme Court of Nepal held that amnesties for
serious human rights violations, such as enforced disappearance,
is impermissible under Nepal’s international obligations and its
Constitution. Additionally, the court ruled that reconciliation
cannot be imposed upon victims and must not proceed without
the informed consent of the victims. Citing prior rulings, the court
affirmed the right of victims to reparations and emphasized that
any legislation on transitional justice (T]) must involve consultation
with various stakeholders, including victim groups.

This decision holds significant implications, as it establishes clear
boundaries for political actors involved in negotiating the legal
framework and establishing transitional justice mechanisms,
thereby impacting thousands of victims of Nepal’s internal armed
conflict. The court’s directive for amendments to the law laid
the groundwork for a comprehensive legal framework for the
T] process in Nepal. The ruling is particularly important given
previous attempts to pass legislation providing amnesty, even for
serious violations, under the guise of peace and reconciliation.Top
of Form

Facts of the case

Following years of internal armed conflict between 1996 and 2006, in
April 2014, Nepal’s Parliament passed the Enforced Disappearances
Investigation, Truth and Reconciliation Commission Act,

56 Unofficial translation on file with authors.
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2071 (2014) (TRC Act), establishing legal frameworks for two
commissions: the Truth and Reconciliation Commission (TRC)
and the Commission on Investigation of Enforced Disappearances
(CIEDP). The CIEDP is primarily responsible for probing cases of
enforced disappearances, while the TRC addresses other instances
of gross violations.

The TRC Act outlines the TRC’s duties, which encompass
uncovering the truth, identifying victims and alleged perpetrators,
recommending legal action against perpetrators, providing
reparations to victims, and issuing identity cards to verify
victims’ status. Additionally, the TRC is empowered to facilitate
reconciliation and mediation between victims and perpetrators,
and it can recommend amnesty regardless of the nature of crimes
committed.

A total of 134 victims of Nepal’s conflict, supported by human rights
organizations, contested various sections of the TRC Act. They
argued that the reconciliation provision could potentially grant
immunity to perpetrators and advocated for reconciliation to be an
ongoing process rather than a one-time event. The petitioners also
raised concerns regarding Section 29, which stipulates that if cases
are reconciled, the Commission will not recommend prosecution,
potentially leading to impunity for perpetrators. They highlighted
how this provision could subject victims to undue pressure due to
power imbalances, particularly when perpetrators hold influential
positions or come from powerful institutions. Furthermore, the
petitioners challenged the amnesty provision (Section 26(2) of the
TRC Act), arguing that it violates victims’ right to equality before
the law and undermines their ability to seek effective remedies
from competent courts as victims of the conflict. They questioned
the Commission’s authority to grant or recommend amnesty
without the consent of victims.
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Issues

The key issues addressed in this case revolve around the
compatibility of the provisions of the TRC Act with international
human rights law, humanitarian law, the Interim Constitution
of Nepal, the Comprehensive Peace Agreement of Nepal, and
previous decisions of the Court regarding TJ standards.

Ruling

The Court ruled that provisions concerning amnesty were
inconsistent with the Constitution of Nepal and are therefore
subject to repeal. This decision is rooted in the Act’s conflict
with Nepal’s Constitution, the Court’s past rulings, and Nepal's
international obligations. Building on established jurisprudence,
the Court emphasized the dual objectives of the TJ process:
holding perpetrators accountable for serious crimes and fostering
an environment conducive to reconciliation through truth-seeking,
justice, reparations for victims, and prevention of future atrocities.

Furthermore, the Court referred to its prior judgments, where it
ruled against providing immunity to perpetrators of serious human
rights violations, and recognized restitution as a right of victims.
The Court emphasized that amnesty cannot be granted for serious
violations without the victim’s consent, and reconciliation should
not be used as a means to provide amnesty to human rights violators.

The Court found the convoluted process of referring cases to the
Attorney General, as outlined in Sections 26(2) and 29(1) of the
TRC Act, unnecessary and potentially facilitating perpetrators in
evading prosecution. Citing violations of Articles 12, 13, 24, and
135 of the Interim Constitution of Nepal, the Court declared these
sections repealed as of the date of its order.

Significance of the ruling

This landmark ruling holds immense significance as it draws upon
international instruments and jurisprudence, including decisions
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from the Inter-American Court of Human Rights. It serves as the
cornerstone and guiding framework for negotiating Nepal’'s T]
process and corresponding legal framework, aimed at addressing
the enduring consequences of past human rights violations.

Moreover, the ruling effectively prevented the government from
enacting amnesty laws under the pretext of national reconciliation,
as attempted previously. By establishing clear boundaries and
principles, it ensures accountability for individuals implicated
in past crimes and upholds the rights of victims to truth, justice,
reparation, and prevention of recurrence.

Furthermore, the ruling empowers victims and civil society
organizations to actively participate in negotiations during the
drafting of the TJ legal framework. It defines the mandates and
scopes of these mechanisms, safeguarding victims’ rights and
providing a platform for their voices to be heard.

Additionally, the ruling served as a rallying point for both national
and international organizations advocating for a comprehensive
legal framework to establish the TJ process. It sets a precedent
for robust legal mechanisms that prioritize accountability,
transparency, and justice, serving as a beacon for other countries
grappling with similar challenges in addressing past human rights
violations.
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Il. Jurisdictions of civilian courts for abuses of civilians
in armed conflict: Devi Sunuwar v. District Police
Office — Nepal

Supreme Court of Nepal, Devi Sunuwar v. District Police Office
Kavrepalanchowk, Dhulikhel et. al, Writ no. 0641 of the Year 2063,
Decision no. 7857, 49(6) NKP 2064, 18 September, 2007%’

This case is about an illegal arrest, detention, disappearances and
killing of a 15-year old girl by the army during Nepal’s internal
armed conflict. In this case, the Supreme Court ruled that the killing
of a civilian held in military custody falls outside the jurisdiction
of military courts. Following the time bound order of the Court,
requiring police and prosecutor to investigate and prosecute in
civilian justice system within 3 months of the order. Four high
ranking army officers in a district court of Nepal were prosecuted
and eventually three of them were successfully convicted of
murder.

The precedent set by this case has profound implications, offering
hope to numerous families who lost loved ones during the conflict.
It has catalyzed a surge of legal action, with 138 criminal complaints
filed, urging criminal investigations into similar cases. Appellate
courts have issued mandamus orders to expedite investigations in
these cases, citing the precedents established in this case.

Facts of the case

Maina Sunuwar, the daughter of Devi Sunuwar, was 15 years old
when she was arrested by a group of military personnel from the
Birendra Peace Training Academy, Panchkhal (commonly referred
to as the Panchkhal Barrack) on 17 February 2004, from her own
home. The military instructed her father to bring her mother to
the center the following day to retrieve their daughter. It soon

57 Unofficial translation available at: https:/ /purakasia.org/wp-content/up-

loads/2025/02/Emblematic-Litigation-Cases.pdf.
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became apparent that they were targeting Devi Sunuwar, who had
witnessed the extrajudicial killing of Reena Rasaili, Devi’s niece,
the previous night and had reported the incident to the media.
Devi, accompanied by others including the headmaster of the
school where Maina was studying, went to the Panchkhal Barrack,
but the army denied any knowledge of Maina’s arrest or presence
at the site. Maina’s fate remained unknown.

After relentless advocacy efforts by her family, human rights
organizations, and media, the army finally acknowledged Maina’s
arrest, though their accounts varied. Initially, they claimed Maina
was killed while attempting to flee, prompting them to open fire
in self-defense. When this narrative was challenged by human
rights groups providing eyewitness testimony placing Maina at
the Birendra Peace Training Academy, the army shifted its story,
stating that Colonel Bobby Khatri, Captain Sunil Prasad Adhikari,
and Captain Amit Pun had been disciplined in a martial court for
using inappropriate interrogation methods, resulting in Maina’s
death.

Following the army’s public acknowledgment of Maina’s
detention and the admission of improper interrogation techniques
leading to her death, her family filed a formal complaint with the
Kavre police, demanding a criminal investigation and prosecution
of the four suspects. Despite persistent efforts, the case was only
registered at the District Police Office Kavre on 6 December 2005.
However, progress in the investigation was slow, with no leads on
Maina’s whereabouts or potential burial sites.

On 10 January 2007, Devi Sunuwar petitioned the Supreme Court
via a writ of mandamus petition, urging the court to compel the
Kavre District Police Office and the District Government Attorney
to expedite investigations and prosecution. Concurrently,
advocacy efforts yielded some fruit when the UN Office of the
High Commissioner for Human Rights brokered a deal with the
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army to allow Maina’s body to be exhumed. In March 2007, Maina
Sunuwar’s body was exhumed at the compound of Panchkhal
Military Barracks.

Responding to Devi Sunuwar’s writ of mandamus petition, the
Supreme Court ordered the Nepal Army Headquarters to produce
the original military file regarding the Court Martial within a week.
However, the army headquarters submitted only the copies of the
Court Martial report instead of the complete dossier labeling it as
"very confidential." After intense legal advocacy at the Court, the
Supreme Court issued a mandamus to the District Police Office and
the District Government Attorney, instructing them to investigate
Maina’s case within three months, compelling the police and
prosecutors to act within a specific timeframe. Subsequently, the
Kavre Public Prosecutor filed murder charges against the four
suspects, marking a historic first in Nepal’s legal landscape.

Issues

The Supreme Court had to determine whether the writ of mandamus
should be issued requiring criminal investigation. The army had
argued those responsible in the case had already been court-
martialed and the principle of jeopardy applied in the case.

Ruling

While issuing the writ of mandamus, the Supreme Court rejected
the argument that the principle of jeopardy applied in this case.
The Court argued that the killing of a civilian in military custody
fell under the jurisdiction of the civilian court. The Court then
ruled according to legal statutes that the police were mandated
to undertake and conclude investigations, a duty they deemed
to have neglected. The Court ordered the police in the district to
finalize the investigation within a period of three months.
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Significance of the ruling

This ruling marked a pivotal moment, being the first instance
where the Court imposed a time-bound directive for investigation
and potential prosecution if supported by evidence. The Court
rejected the military’s argument that the case had already been
adjudicated by the military court, emphasizing that reopening the
investigation and prosecution would not violate the principle of
double jeopardy as claimed by the military. This decision thereby
illuminated the path towards justice for victims of extrajudicial
killings during Nepal’s tumultuous conflict.

Following the court's ruling, prosecution proceedings
commenced. Culmination of efforts led to the conviction of three
officers for murder in 2017. This decision served as a beacon for
advocacy efforts and set a precedent for similar cases arising from
the conflict era.”®

Following the ruling, the military responded to this decision
by filing a writ (Saroj Regmi on Behalf of Nepal Army v. Kavre
District Court, Office of PM and CoM et. Al., Writ no. 074-WO-
0143), contending that conflict period cases should be handled
by the Truth and Reconciliation Commission (TRC) as per the
Comprehensive Peace Agreement signed by the parties and that
the regular justice system should not have jurisdiction over cases
from conflict. This new case is still under the consideration before
the Supreme Court.

58 Advocacy Forum Nepal, “Separating Fact From Fiction”, 2010, available at
http:/ /advocacyforum.org/downloads/pdf/publications/maina-english.
pdf; Advocacy Forum Nepal & Human Rights Watch, “Waiting for Justice:
Unpunished Crimes from Nepal's Armed Conflict”, September 2008, avail-
able at https://www.advocacyforum.org/downloads/pdf/publications/
waiting-for-justice-sep-10.pdf; Human Rights Watch & Advocacy Forum-Ne-
pal, “Breaking Barriers to Justice, Nepal’s Long Struggle for Accountability,
Truth and Reparation”, 2024, available at https:/ /www.advocacyforum.org/
downloads/pdf/publications/tj/ breaking-barriers-to-justice.pdf.
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This publication presents twenty pivotal judicial
decisions from across Asia, selected to reflect the
region’s legal diversity and the dynamic evolution
of fundamental rights. From civil political rights,
economic, social and cultural rights, climate and
transitional justice, these cases offer a compelling
window into the continent’s evolving human
rights jurisprudence. This report equips legal
practitioners, scholars, and advocates with a
practical reference and inspires those leading
strategic and public interest litigation.
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